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he had started eaming credit toward his
pension.

D

{141 To the distriet court’s reasons for
net allowing the 85-Four Rels, Gilley adds
some moze of his ovm. Among them is hiz
assertion that he wes never properly noti-
fied of the amendment. We decline
consider thst contention because it wag
raiged for the first Hme in this appeal
FINC v Verex Assurance, Inc, § ¥4
391, 308 13th Cir1998) (“By well settied
convention, appellate courts generally will
not congider an issue or theory that was
not raised in the district enurt™). Gillay
also appears to argoe that the amendment
diseriminates against kim, an argument
which is difficull to follow and unpersua-
sive In any event,

Finally, Gilley rajses 4 host of argh-
meents, both before us now and in esrlier
proceedings, about why he iv equitably
entitled o ¢ pension notwithstanding his
inability (o satisfy the vesting require-
menty under the 95-Hour Rule. The dis-
~triet court did not reach any of these argu-
ments and we decline to take the first
swing af them. Some may require faetoal
development, while all of thens may benefit
from two-tier eonsideration, All of them
the district court should deal with as it
deems appropriate an remand.

v,

The judgment of the district court is
VACATED and the case is REMANDED
for forther preceedings consistent with

this opinion.
WY
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DAYTONA GRAND, INC., a Florida cor-
peration dojng business as Loblipop's
Gentlemen’s Clgh, Miles Weiss, Plain-
tiffs-Appellants Cross—Appellees,

v,

CITY OF DAYTONA BEACH, FLORI-
DA, a municipal corporation, Defen-
dant-Appeliec Cross-Appeliant.

No. 08-12022.

United States Court of Appeals,
Eleventh Cirenit.

June 28, 2007

Baekground: Owners and operators of an
adult theater soed the ety claiming that
zoning and public nudity ordinances violat-
ed the Fiest Amendment. The United
States THstrict Courd for the Middle Dis-
triet of Florida, No. 02-61469-CV-QRL-28-
KRS, dohn Aniocn, IL, J., 410 F.Supp2d
1178, upheld the zoning ordinanees, bui
gtruk down the nodity ordinances, and
parties cross-appesled.

Holdings: The Cowt of Appeals, Marens,
Cirentt Judge, held that:

(1) zoning ordinance Ymiting the locations
where adutt businesses may be located
provided for a constituiionally suffi-
clent numbsr of sites to satiefy re-
cuirements of Firsl Amendroent, and

{2) public mudily ordinances did ool violate
First Amendment,

Affirmed in part, reversed i part, and
remangded,

1. Constitational Law €=2210, 2216
Zoning ordinances Hmiting the loca-
tions where adull businesses may be locat-
ed are avaluated vnder First Amendment
mder the three-part test for time, place,
and manner regulations established in Cily
af Rentow under that test, 4 new zoning
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regime must jeave adull businesses with a
reasanahle opportunity ¢ relocate, and fthe
number of sites avsilable for adolt bus-
negges under the new zoning regime must
be greater than or equal to the pumber of
adult businesses in existence at the time
the mew zoning regime takes effect
US.C.A, Congt. Amend. 1.

2. Constitutional Law ¢=2210
Simply becanse adult businesses must
fend for themselves in the real estate mar-
ket, on an equal footing with other pro-
spective purchasers and lessees, does not
establish {hat a zoning ordinance lmiting
the locations wheve adult businesses may
be located viclates Fivet Amendmeat
UB.CA Const.Amend, 1.
3. Constitutional Law e=2215
Zoving and Planning <76
Zoning ordinance Lmiting the loca-
tions where adull businesses could be
located provided for a constiutionally
safficient nurber of sites o satisfy re-
guirements of Firsl Amendment; twenty-
four sites In the district were available
for First Amendment purposes, nobwith-
standing that sl of the land in the dis-
triet was owned by a single private
landowner who could be reluctant or un-
willing to develop or sell the land, and
it was not constitutionally significant
that the land was mostly vacant where
the ity had provided sufficient infra-
sirectare for g private  developer to
commence  development.  incinding a
paved rpad, telephone and power lines,

and water and sewer lmes. US.CA.

Const. Amend. 1.

4, Zoning and Planning &=523
Constitotion’  does nol require a

“grawHathering” provigon for existing
noneonforming adoll businesses, and any
vested right fo coniinue operating as z
tawii nonconforming use derives from
state law.

5. Constitutional Law G=2642
Zoning snd Planning €326

Aduli business falled to establish 2
vested right under Flovida taw to corginue
operating unrer new zoning ordinance as a
lawfil noncenforming use; when business
began eperating, it violated the zoning ar-
dinanees a5 then writien, snd consequently
i conld nol have reled on existing law
beeanse it began operating plainly in eon-
travention of that taw, and there was no
evidence of bad faith or arbitrary behavior
by the eity,

6. Congtitutional Law &=2187

Public nadity ordinances that inciden-
tatly impaet protected expression shoidd
be upheld under First Amendment if they
(1) are within the constitutional power of
the govermment to ensef; {(2) further a
substantial povernmental imterest; (3) are
unrelated to the suppression of free ax-
pression; and (4) restyict Fiest Amend
ment freedoms no grester than necesssry
te farther the pgovernmenfs interast.
T.8.C.A. Const, Amend. 1.

7. Constitutional Law ¢=2213

For purposes of First Amendment
unalysis, reducing the secondary effecis
agsociated with adult businesses is a sub-
stantial government interest that must be
accorded high respect. U.B.C.A Consi
Amend. 1.

8. Constitutional Law €=1150

In showing that an erdinance chal-
lehged under First Amencment furthers a
substantiel, independent government inter-
est, 4 city neod not canduct new studies or
produce evidence independent of that al-
ready generated by other cities, 50 long as
whatever ovidence the city relies upon is
reasenably beliaved to be relevant to the
problem that the eity addresses; although
a municipality must rely on at least some
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pre-enactment evidenee, such evidence pan
consist of a municipality’s own findings,
evidence pathered by ather localities, or
evidence described in a judicisl opinion.
U.S.C.A Conat.Amend. 1,

9. Constitutional Law e=2214, 224((1)
Intovicating Liguors ¢=15

Public Amusement and Eniertain-
ment 92

Poblic nudily ordinances, whith re-
quired af least Gesirings and pasties tn il
aduit theaters regardiess of iocafion, and
which required slightly more modest eloth-
ing st establishments that either served
aleohol or were located within 500 fest of
an establishment thal served alechol, did
not violate First Amendment; city showed
that nudity ordinences furthered its intor-
est In reducing the regative socondary ef
fecie associated with adult theaters, the
ordinances were narvowly Lallored, and po-
lice caliz for service [CAD) data refied an
by basiness owners eould have substantial-
Iy undercounted incidents of many of the
iypes of crime that the city sought to
reduce, U.SCA Const.Amend. L.

Daniel R. Aaronson, Banjamin & Aaron-
son, LA, P laoderdale, ¥L, Garv 8.
Edinger, Gary & Bdinger, P.A, Gainas-
ville, F'L, for Plaintifs-Appelants Cross.
Appelises.

Beett D. Bergthold, Law Offiee of Seott
D. Bergthold, P.L.L.C., Chaitanoogs, TN,
Marie Hartman, Dayiona Beach, FL, for
Defendant-Appellee Cross-Appellant.

Anthony Aungelo Garganese, Brown,
Salzman, Weiss & Garganese, P.A., Orian-

¥ Honovable Judith M. Barsilay, Judge, United
Sates Court of International Trade, sitting by
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do, FL, for Floride League of Cities, Inc.,
Amiegs Coriae.

James Michae! Johnson, Alinnce De-
fense Fund of Louisiana, Shreveport, LA,
for Citizens for Comrnunity Values, Ami-
eus Curiae,

Appeals from the United States District
Court for the Middle District of Movida,

Before HULL and MARCUS, Cirewit
Judges, and BARZILAY.* Judpe.

MARCUS, Cireudt Judge:

Al igsue today i the constifutionality of
sevoral zoning and publie nadity ovdi-
mances adopted by the Cliy of Dayiona
Beach (“the City™ fo regbiate adult the-
aters. The owners and operators of Lolli-
pop'e Gentlemen's Club (“Loilipop’s™, an
adult theater in Dayiona Beack, sued the
City claiming that thege ordinances viclate
the First Amendment. The distriet court
upheld the zaning ordinances, fnding that
the City had provided a constitutionally
sufficient numbar of available siten for
adult theaters, and also denied Lolipors
clabe that it was “grandfathezed in” under
Flovida law, However, the districd court
struck down the nudity ordinances, con-
eluding that they did not further the sub-
stantial government interest I redurcing
negative seeondary effecty associpted with
adulf theators,

Affer

distriet

thorough review, we affirm he
court’s determination that the
goning  ovdinances pass  constitulional
muster, 38 well as Hs ruling that, ander
Florida Jaw, Loflipop's is not entitled o
prandfather stalns. But as for the nudity
ardinances, we conclude that the City has
indeed carried s evidentiary burden of
astablishing their eonsiiutionality because

designaton.
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the ordinsnces further substantial govern-
ment interests, and, accordingly, we re-
verse and remand for further proceedings
consistent with thiz opinion.

1. Bachkground
A Zoning Ordinansces

In 1981, after years of increasing urban
blight and economic decline, the City of
Daytona Béach adopted various soning or-
dinanees in an efort o reduce the per
ceived seeondwry effects of adult busi-
nesses by lmifing the loeations where they
cotid oper and operate.!  Among other
things, the zoning ordinawces permitted
adult theaters® 4o open enly in the City's
Buginess Auntomotive “BA™ zoning dis-
iricts, and even there prohibited thenr
from Jocsting within certain distaness of
churches, schools, parks, playgrounds, or
other adult businesses

b Sev Dayiona Beach, Pla., Ordinance 8i-297
{Sept, )6, FSBIY ser alve Dapioma Beach,
Fin, Ordinance 82~67 (Feb, 17, 1982)
(arnending fhe definition of "adult thenter™).

2. The zoning ordinances define “adull the-
ater,” ie relevami part, as “[a] wse which
exhibits any motion piciure, sxhibiticn, show,
live show, represemtation, or other presenta-
tion which, in whele or in part. depicts nudi-
ty, sexual conduct, {or] sexual excitement”
Davtena Beach, Fla., Ordinamee §2-67 § {
{Feb. 17, 1982), endified a1 Dayiena Beach,
Fia., Land Dev.Cade art. I, § 3.1 {20081).

3. Ordinance 81-292 added new provisions 1o
wnd wended exisling provisions of the City's
zoning ordinances then in affect in order “jilo
reduce the adverse impucts of adull book-
stores and adult theaters upon fhe City's
seighborhoods,”  Ordinance 51-292 § 4.
The Ordinance added definitions for “adult
theatar” and “sduht bookstore,” amended var-
ious provisions of the existing roning ordi-
nances for consistency, and, most inporiant-
ly, added wew sections to fimit the locations
where these aduit busipesses could open and
operate.  Those sections provided;

50.2.1 Adult beokstores and adult theaters
shall be permitied ax o matter of vight in

In: the mid-1980s, the zoning ordinances
were challenged ot varfous grounds in
Funetion, Junction, Ine. v Cily of Doeylo-
ne Beack, 705 F.Supp. 544 M.D.Fa 1087,
aff'd, 864 F.2d 792 (11th Cir.1888)} (table
Gerald Langston, the City's Direetor of
Planning and Redevelopment and a key
participant in formulating the zoning ordi-
nances, testified in thal case as an expert
in urban planning and about the legisiative
process that led o their enactment.
Largeton said. that, befere enacting the
zoting ordinances, the City had eonducsed
a lecal study of urban blight and deeay
that identified two blighted sreas: the old
downtown and the beschiside. Langsion
explained that the identification of these
areas aq blighted was based on character-
isties sueh a8 “a significant percentage of
deferiorating structuves; a large number
of small ... lots, which did not aliow cars;

BA, BA~l, and BA-Z Districts. These adult
uses shall not pyramid into or be allowed
within the BW Districts.
FLZ2 K oshull be wnlawful to locale any
adult theuter and adult bookstors withis
a0l feet of any arse of the City roned R~
iag, R—~la, R~la{l}, R—Ib, R-fc, R=2, R-2a,
RA, R-2h, RP, R-3, PUD, T-1 or T-2.
51.2.3 It shall be anlawful 1o locate any
adult bookslore and aduit theater within
LODG feer of any other swch adul beok-
storey or redult theaters,
SE2.4 It shall be unlawfal w Jocawe any
adull bookstore and adult theater within
400 fomr of any church, school, pulsfic park
or plavgrowsd, or any other poblic or semi-
public place or assembiy where jarge num-
bers of minots regufarly travel ar congre-
Eate.
31.2.% Distances in 51.2.3 and 51.2.4 shal!
be measured from property fime o property
Hue, without regard to the rovie of normal
travel.
Ordinance 81-292 € 4 The Ordinance also
Himited adudt businesses’ use of outside adver-
tising signs, probibited them from painting
their buildings in “garish colows,” and re-
guired thar all windows and doors be
“blacked or stherwise aobutrocted” w blogk
visihility of the inside from ontside. 1.
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& notabie parking problem; a high inc-
dence of evime, partfeularly, on the hesch.
side; and a large pereentags of anticnated,
imdergrognd  utility systems,  such as
drainage, water and sewer systems.” [d
at 547, Langston testified that the blight
deferred investmeni—hotel development
ceased T 1875, and in the late 1970,
Daytons Beach wag denominated the “City
of Sleaze.” I,

Langston explained that the City of
Daylena Beach then creaied a Redevelop-
ment Desipy and Review Board to deal
with the blight problem. Jd Langston
worked with the Board and testified that it
“eonsidered studies of blight in Boston 2nd
Detroit by the American Bociety of Plap-
ning Officials in 1979-1980. These siudies
show strong evidence that the central loca-
tion of adult uses, ke the ‘Combat Zone'
in Boston, causes the Dblighted srea
grow and creates blight in fringe sress”
Ii  Langston alse opined, “fhlased upon
bis edpoation, experience, knowledge of
biight in Daytone Besch and his partie-
ipation in drafting the subjeet ordinance,”
that Hve made and seminude entertainment
businesses “promote and perpetuste wrban

decay” and that “adoll businesses have

Impacted on erime in the ares surrevmding
Bayiona Beach” {d

4. Daytona Beach, Fla, Ovdinasce 01387 § 1
(Sem, 5, 2001)  Ovdinance 01-367 enacted
e substantive provisions that are currently
in forve i the BA districts:

Adult bookstores and adolt thearers are per
mitted as’ of right i BA districts,  The
purpose of the conditions s 1w reduce the
adverse impucs of adull bookstures and
adult theaters upon  ngighborhwods by
avoiding the concenirafion of oses which
cause or imensify physics! and social blight;
improving viskal appearance of adult. imes;
reducing negaifve impscrs of adult uses
upen other business wses, neighborbeod
property valoes, residential areas, and pub-
lic and semi-public uses; insuring that
adub uses do not iwpede redevelopment
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David Smith, an assistant siate attorney
who ad prosecuted drug snd prostitution
sffenses in Daytona Beseh, also iestiffed
that * ‘most definitely’ there were more
drug and prostitation offenses in topless
bars - than in other bars” -Jd at B8
Based in part on this testimony by Lang-
ston and Smith, the distriet court it Fune-
tion. Junction upheld the zoning ordi-
nances.  Jd ai 5&Z,

In 1983, the City enacied severs
amentments Lo the zoning ordinances that,
among other things, requived adult the-
aters to obtain pre-approval from 2 Tech-
niral Review Commitiee before being sble
to open and operate in the BA districis.
In 8 Firsl Amendwment challengs brought
by several adult theaters, the Uniied
Htates District Court for the Middle Dis-
triet of Floride enlered s prefiminary in-
netion preventing the City from enfore-
ing the 1988 amendments because, the
court found, the plaintiffs were lkely to
prevail at trial on their claims. Red-Eyed
duck, Ine v City of Doydona Beaeh, 165
Flupp.2d 1822, 1330  «M.D.Fn.2001)
thereinafter Red-Eyed Jack I,

While the Red-fyed Jack litipation was
st} pending, the City amended its zoning
ordipances still aguin to eliminate the con-
stitutional infirmities identified by the dis-
iriet court.’ Relevant here, the City once

and  ueighborhood revitalizatons  effors
and peoiding edult uses in heavily used
pedextrian arens.  The following conditions
must be met:
{a} It shall be wnlawful 1o locate any
adult bookstore or adult theater within
406 feel of any residential, R-PUD, T-1,
ar T-2 district.
(b It shall be uniawdul 1o lovate any
acduit beokstore or adult theater within
1000 feet of any other aduit theater or
adult bookstare,
() Tt shall be unlawhil te locute any
aduli. bookstore or adult theater within
400 feet of any church, school, public
park, or plavground, or any other public
or semi-public placy of assembly where
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sgain allowad adult theaters to open in the
B4 districts without pre-aporoval’ The
City also created a new zoning district
category, the M-8 Heavy Industrial Zon-
ing Disteict (“M-5"% and uwltimately ap-

pHed it to 210 acres in the western part of

the City.” Within this new M-8 distrief,
adill thesfers were permitied o open
withou! the distance requivements thal ap-
plied in BA districts.  Although the M-5
district consisted mostly of undeveloped
land, the City ensured that telephone and
power lines were installed in the district’s
Interior, the county paved a previeusly dirt
ragd through it, and the City approved a
prefiminary plat for 2 Afty-five-nere subdi-
vision straddling that road? As a result of
these changes, the distriet court concluded
thal the zoning ordinahcer were nonatitu-

farge numbers of minors regularly trave!
OF congregale,
(d) Tristances shall be wessured from
property line to property Hne, without
regard o the route of rormal trave),
{} Chatside advertising shall be bmited o
one identification sign, not to excepd 26
sgaure feer,  Mdvertsements, displays, er
other prometional materials shall not be
shown or exhibited to be visible 16 the
public from 2 pedestrian sdewallc or
wallwsy or from other public or semi-
public areas; and such displays shal] be
congidered sipns.
(1} Buildings shall not be painted in gar-
ish eolors or such other Fashion ss will
effectuatz the same purpose as a sign.
All windows, doors, and other apervarey
shall be blacked or otherwise obstrucisd
S0 an to prevend viewing of the interior of
the establishment from without,

Daywons Beach, Fia., Land Dev.Cods are X1,

§ 3.2 20011

5. The distance requirements between adult
theaters and churches, schools, parks, play-
grounds, and other adult businesses vemain in
effect,

6. Duytona Beacl:, Fla., Ordinances 01456 &
- 0457 4Get, 17, 20017

7.

3

Tnitially, the City zoned twenty acras as M-
but after the disict court entered sill

tlonal.  Red-Eyed Jack, Tne v City of
Dayiona Beach, 322 F.Supp.2d 1861, 1362
(MD.TFa2004) (hereinnfter Red-Eyed
Jack II1. The court found that iwenty-
four new sites were available in the M-8
district and tha$, in coneert with obe site
alreacdy found te be avsilable in the BA
distriet, this ereated » constitutionally suft
felent nomber of sites for the ten adult
businesses that were operating o secking
0 operate ip Daytone Beack at that time,
Id st 1575,

B Nudity Ovdinanoes

Ir conjunction with the zoning ordi-
nances adopied in 1981, the Citv enacted
Ovdinance 81-334 to prohibit nudity end
sexual condust in establishments that
serve ajeohol¥ Specifieally, in any estab-

another mjunction based on its finding that
the City giill did not provide a sufficient num-
ber of sitds where adult theaters could open
and operase, the City zoned as M-3 an sddi-
tional 190 seres adjacent to the original twen-
ty acees. Daytona Beach, Fla, Ordinance 03—
195 (May 7, 2003); see also Red-Eved Jack,
Fne. v, City of Dayrong Beach, 322 F.Supp.2d
1361, 130465 (M.D Fla,2004).

8. Daytona Beach, Fla., Ordinance 03-196
[May 7, 2003).

9. In relevant part, Ovdimance §1-334 pro-
vides:

ta} Mo peesan shall expose Lo public view
such person’s genitals, pubic area, voiva,
anus, anal deft or deavage or buttocks or
any simndation thereof m an establishment
desking in aleoholic beverages.
() No female porson shall expose to pubtic
view any portion of her broasts below the
top of the areola o any simulation thereof
in an esebiishment dealing in slcoholic
bevernges.
(o} No person maintaining, owning, or op-
sreting an establishnient dealing in alcobod-
ic beverages shall suffer or permit any per-
soh to expose to public view sach person’s
genitals, pubic area, widva, 2ous, ansl cleft
or cleavage or bullocks or simulation there-
of within the establishment dealing in aleo-
holic beverages.
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lishment that deals in alecholic beverages,
Ordinance R1~334 prohibits: the “ex-
pos{ure] to public view {of a] person's geni-
fals, pubie arew, valva, anus, anal ceft or
cleavage or bubhocks™, the “exposiurs] o
public view [off any portion of [a worman's)
breasts helow the top of the mrecla™ =
wide variety of sexusl activities: and any

CE .

shradation” or “praphic representation,
inclading pictures or the projection of fim,
which depicts” any of the conduet prohibit-
e by the Ordinance. In sddition, Ordi-
nance Bi-884 provides that no person
“maintaining, owring, or operdiing an es-
tablishment dealing in alecholic beverages
shall suffer or permit” any of the pro-
seribed conduet.

By 2001, the City of Daytona Beach
became concerned that some bars were
explofting a lnophole in Ordinance 81-3234

(d} No person maintaining, owning, or op-
eraling ap establishment dealing in alcohal-
i¢ beverages shall suffer or permit any fe-
male person to expose 1o public view amy
portion of her breasts below the top of the
areola or any simuiation theveof within the
establishment dealing in alcobolic bever.
ages.

{e} No person shall engage in and no per-
sorn maintaining, ownmg, or operating an
establishment dealing in alcoholic bever-
ages shall suffer or permit any sexuat inter-
course; masiurbation; sodomy: bestiality,
oral copuletion; flagellation; sexaal act
which is prolibited by lsw; touching, ca-
ressing or fondling of the breasts, burtocks,
anus ar genitals; or the simsation thersof
within an establishiment dealing in alcohal-
it beverages.

) No person shall cause and no person
makitaining, rwning or operaling ar estab-
Hshrment dealing in alcoholic beverages
shall suffer ar permit the exposition of any
graphic representation, including pictures
or the projection of film, which depicts b
s genitads; pubic area; vabay  anus;
ansl cleft or cleavage: buttocks; female
breasts below the top of the arecla; zexual
intevcourse; pustrrbation;  sodomy;  bas-
tiativy; aral copulation; fagellation; sexua
act prohibited by law; souching, caressing

by separafing alechol and nudity within a
single structure but aflowing for ready ac.
cess hetween the fwo aress. The City also
hecame ingreasingly coneerned thatb lewd
and laseivioos conduct within adult the-
aters wias Inereasing and that nudity
streets, parics, and ather public placss was
especially & problem during events such 15
Spring Break and Bisck College Revnion.

Mativated by these perceived concerns,
the City enacted Ordinance 0249 to re-
doee “lewd and lascivious behavior, prosti-
tation, sexusl assaults and batieries, ...
ofher eviminal activity, ... [the} degrada
tion of wemen, and ... activities which
break down family structures md val-
uee ™ In fact, Ordinance 02-496 was en-
acted as g geners! public mudity ordinanee
and prohibited any person over Len years
of age from “recldessly, knowingly, or in-

or fondling of the breasts, buttocks, snus, oy
wenitals: or any simulation theves! within
any establishment desling in aloebolic bev-
erages.
Dayiona. Beach, Fla, Ordinance §1-334 § |
[Qer. 21, 1981} codified ar Daytona Beach,
Fla, Code § 10-6 (2001}, Section 2 of Ordi-
nance §1~334, although not codified in the
City's Code of Ordinances, providey the Ciy's
rationale for Ovdinance §1-3347s enavtnenc:
it is hereby foundd that the acts probibied
m Section 1 ahove encoviage the conduct
of prostitution, suempted rape, rape, mur-
der, and assaulls on police officers in and
aveund establisiunents deabing in alcoholic
beverages, that getsal and simulated audity
and sexual conduct and the depiction there.
of conpled with adeohol in public places
begats undesirable behavior, that sexual,
lewd, laseivious, and salaciows conduer
amony patrons and employees within esink-
{ishments dealing in aleoholic beverages re-
sulls in violation of law and dangers to the
health, saleyy and welfare of the public, and
it is the intent of this ordinance 1o wrobibic
nudity, gross sexuality, and the simulation
angd depiction  thereol in establishmenis
dealing i alcoholic beverages.
Id &2,

16, Davionz Beach, Fla, Ordinance 02-494
4 5 (Ocw 2, 2002,



0906437

DAYTONA GRAND, INC. v. CITY OF DAYTONA BEACH, FLA. 26T
Cite ms 4340 £.,54 880 (11th Cle, 2507

tentionally” appearing in any public place
with “anything other than a full and
opague covering” over the following arcas:
“{tihe male or fernale penitals, pubic ares,
or anal cleavege”, “{tthe vipple and areals
of the female breast”, “af least one-half of
thal ontside sorface area of the hreast
Ioczted below the top of the aveols, which
area shall be reasonubly compact and eop-
tiguous to the sreola’; “olne-third of the

f1. Daytona Beach, ¥la. Code § 62-183¢a},
(b}, enacted by Ovdinance 32496 § |4,

12 Daytona Beach, Fla, Code & 62-183(c).
aeted by Ovdinance 02-496 § 14, Ordi-
sunce 02-496 added Articie VI, "Public Nu-
dity,” to Chapter 62 of the City's Code of G-
dinances.  Article VI first states the City's
purpose for adding a public nudity prohibi-
hon fu the City's Code of Ordinanes:

la} 1L is the intent of this avicle to protec
and preserve the health, safety and weifare
of the peaple of The City of Dayiona Beach
by prohibiting 2oy person from recklessty,
knowingly, or imentionally appearing oude
in a public place, or recklessly, knowingly,
or inlentionally ceusing or permitting an-
other person Lo appear nuge in s public
place within the Cily, subjeet 1o the excep-
tions provided in § 62-[184].
{b) The City Comesission has fucther ex.
pressed its intent and findings in Ordinance
02-496, udopting this article.
Dayiong Beach Code § 62181, After defin-
my the terms “breast,” “bumocks,” “pihlic
place provided ot ser apart for mudhy,” and
“public place,” se¢ i § 62-182, Article VI
then hists the following subslaslive prohibi-
Bens:
(o] ¥t shall be wnlawhd for any person ten
years of age or older 10 recklessly, knowing-
by, or intentionally appear in a public place,
or to reckiessly, knowingly, or intentionally
tause or permit another persen Len years of
age or older o appear in a public place in a
state of dress or undress such that any of
the following body parts or portions thereof
are exposod to view or are cevered with
anything ather than e full and opaque cov-
ering which compietaly covers all of the
described area
(1} The male or female genitals, pubic
area, o anal cleavage.
(2} The nippiz and areols of the feraale
breast; and in addition at least one-half

male or female buttecks centered aver the
cleavage of the buttocks for the length of
the cleavage™ and, even if covered, the

C“male pendtals in o discernibly turpid

state.”! Ordinance 02496 alse provided o
non-exhaustive fist of items of clothing that
are nol sufficent to comply with s provi-
glons:  “items  comymonly known az G-
strings, T-backs, dental foss, and
thongs."™

of that outside surface aréa of the breast
locaed below the 1op of the arecla, which
aren shall be reasonably compact and
coriipuons to the areola
{3} One third of the male or female bus-
tocks centered over the cleavage of fhe
buttocks for the length of the cleavage.
This aree it more particularly described
as that pottion of the bhilocks which lies
between the op and bottem of the bu-
ks, and  beoween  two  imaginary
straight lines, one on each side of the
anus ot each line being located ome-
third of the distance from the anus o the
witside perpendicutar live defining the
butkoeks, and each line beioy pecpendicu.
lar ® the ground and ta the horizontal
lines defining the butocks.
(b fr shall be nnlawful for any person to
recklessly, knowingly, or imendenally ap-
pear i a8 pubile place, or to recklessly,
knowingly, or intentienally canse or purmnit
ancther person to appesr in a public place
m g maanw @3 10 show or display the
eovered male gemitals in a discernibly for-
gid statz,
fe} Attive which iy insulflivient 1w comply
with these reguiremments inchudes but is not
limited tos thase Hems commanly knoun as
Gestrings, T-backs, dental Hoss, sod thongs,
{d} Body paim, body dve. 1atloes, latex,
tape, or any similur substance apphed 1o
the skin surlzee, any substance that can be
washed off the skin, or any subsisnce de-
sighed o simulate oy which by it naturs
simvulates the appearance of the anatomicul
area benmeath it s not full and opagque cov-
ering as required by this section.
Td § 62-183. Article VI then provides thar
“lidhe offense of public nudity ar exposure as
set forth in section 62183 shal net occur in
any of the following instances:”
(1) When a parsen sppears nude in s pub-
lic place provided or set apart for padity,
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In July 2008, Jess than a yesr after the
City enacted Ordinance 02-496, 4 pane] of
this Court decided Peck-A-Boo Lounge of
Brodenton, Ine. v Monotee County, 337
F.3d 1251 (1th (ir.2008), That decigion
suggested that an ordinance that does nof
leave an erctic dancer “free to perform
wearing pasties and G-strings” would vio-
late the First Amendment becavse it
wowld significantly affect the dancer's “ca-
pagity to convey [an)] erotic message.” 14
at 1274 (quotation marks omittad. About

and such person i nude for the sole pur
pose of performing a Jega) function that is
custemarily intended to be performed with-
in such publiz place, and such person is no
mude for the purpose of obaining money or
other Hpancial gais for such person or for
another person of entity; or
(2} When the sondiet of being nude cannol
constitutionally be prokibited by this sec-
tion becauge it constitmtes & ypari of a bona
fide hve communication, demonstration, or
periomuance by sich person wherein such
mudity is expressive conduct incidemal o
and necessary for the conveyance or com-
smnication of o getuine mezsage or public
expresston, and 5 hot B guise or preense
atitized o eaploil nudity for profiv or com-
mercial gain; or
(3 When the conduct of being nude cannot
congtitutionsilly be prohibited by this sec-
ton because it is otherwise protecied by the
United Stales Constitution or the Florids
Constitubor,

Jd. § 62-184{a) {citations pmitted).

13. Davtonz Beach, Fla., Ordivance 05375
$9 (Ang 20, 2003, codified at Daytons
Beach, Fla, Code § 62-184(b) Ordinance
03-373 added the following oxception to the
Cuy’s Code of Ordinances:

(1) In the coursy of the presentation of
arolic dance or other artistic expresaion
which i entitied 6 fivst amendment prowe-
tion within & Rly enclosed struciure Jegelly
established as an adult theater as defined in
the Land Development Code:

o, The breast covering required by sube

section £2-183(e}2) shall not be e

quired, except that tipples and sreolae

shall be vovered:

b The buttocks eovering recuived by

subsection 62-183{a)3} shall not he pe-
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five weeks later, the CHy enacted Ordi-
nance (3-375, which amended Crdinance
02-486 to allow erotic dancers to wear G-
strings and pasties “within a fully enclosed
siructure legnlly established s an adult
theater” that is mors than 500 feet from an
establishment that serves aicohol? With-
in 500 feet of an sleshol-serving establish-
ment, however, Ovdinance (2486 applies
snd, as deseribed above, reguives clothing
somewhat more modert than G-strings and
pasties.

quired, and subsection 62-183{c) shall
not apply,
Daytona Beach Code § 621841}, enacted
by Ordinance (3-375% § 9.

M, Specifically, the more modest clothing re-
quiremserds apply 1o an adult theater that:

& s localed in the same strucwure a5 an
establishient deshing in alesholic bever-
ages .. uniess the closest polmt of the
premises of the aleoholic beverape estab-
lishment is more than 500 feet From the
boundary line of the adult thealer use; or
b. s located under the same roof as an
esteblishment dealing in aleobalic bever.
ages ... oodess the closest poimt of the
pramises of the alcoholic beversge estab-
lishment is more than S00 feet from e
poundary line of the adult theater user or
¢. shares any wall, Joor, or ceiling with
an establishment desling in alccholic bover-
ages ... or

d. shares an entry sres with an establish-
ment dealing in alvoholic boverages . or
e, provides for or persnits the interior pas-
sage of customers: direcily or indivectly be-
bweent i and sn establishment dealing in
sicobolic beverages ..., whether or nat a
separale cover or admission fee iy charged;
or

f. i lovawed adjacent or next door 5 an
establishmen deading in sleoholic bever-
uges ... er

g it locsted within 500 feet of an estab.
lishment dealing in alcoholic beverages . . .,
measured from property line of one use 1o
property line of the other use, inchuding
parking stees and other appuricoances us-
soctated with each we; or

h. is pot legaliy authorized to cperate as
an acluls theater.
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T Lollipep's Loy,

On  December 16, 2008, Lolipop's
roughi this suit challenging the constitu-
tionality of the zoning ordinances snd of
Ordinances 81-334, 02-496, and 03-375
First, Lollipop’s claimed that the zoning
ordinances do not offer reasonable aiterna-
tive venues for adult theaters to vommunt-
cafe their erollc message because ap insui-
ficlent number of sites are available for
adull theaters. Alernatively, Lollipop's
catrmed that it wes “grandfathered in® as a
fawfnl nonconforming use under Floride
tww. The district judge, who also presided
over the Red-Eyed Jook itigation, granted
summary judgment to the City of Dayiona
Beach on both claime, noting thet the City
bad made no changes to the zoning ordi-
nanees kince his decision in Red-fyed
Jack I1 and thal Lollipep’s provided no
evidence that warranted a departurs from
the eartier decision,

Seeond, Lollipop's challenged  Ordi-
nances 81-334, 02496, and 03-475, urging
that they neither further 4 substantial gov-
ernment interest nor are nwrowly tai-
fored. The district court granted final
summary judgment to the Ciy on Lol
pop's varrow tailoring dlaim, but concladed
that there war a genuine issue of material
fact about whether the three nudity ordi-
nanees forthered a sobstantial povernment
interest. Thercafter, at & six.day bench
trial, Lollipop's presenfed expert testimp-
ny In an effort to cast direct dovbt an the
City's rationale for enaciing the nudity
ordinances, The experts explained af, trial
that they had conducted fwo emplrical
studies using dute provided by the City.
They concinded based on the datz’ they
examined that adult themters m Daytone
Beach had no statistivally significant effect
on erime rates, and that the City's evi-
dence offered to the contrary was “shod-
dy” and “meaningless.”

Daytlons Beach Code § 62-1B440)2), enacted

The distriet court apresd and concluded
that Lolipop's evidence east direct doubt
on the City's rabionale for enacting the
nudity ordinanees;

Pleintiffs bave succeeded in their at-
tempt o cast divect doubt on the City's
rationales for its ordinances. As per-
suasively demonstrated by Plaintiffy ex-
pert siudies, the Ciy's pre-enactment
evidence eonsisis cither of purely snee-
dotal evidence or opinons hased on
highly unreliable data.  Moast notabiy,
tee City's evidence locks dats which
would allow for o comparison of ihe rate
of erime ocemrring in and around adult
entertainment, establishments with the
rale of erime gcourting i and around
similarly sftuated estahlishments. Ak
gant the context that sueh s comparison
might provide, the City's date is, as
Plaintifls assert, “mesningless.”

The coust also determined that the addi-
tiona! evidence provided by the City i an
effort to renew support for the ordinances
wag similarty faved. The distriet eourt,
tharefore, held that Ordimances 81-834,
(12~498, and 03-375 did not further & sub-
stantial povernment interest and declaved
that they violated the First Amendment.
In fact, the distrie! court struck all three
nudity ordinances in their entirety, except
for subsertion 10-G{e} of the Daytona
Beach Code {enncted by Ordinance 81-354)
because that subsertion regulates norees-
pressive conduct,

These appeals followed: Lodlipop's ar-
guett that the distriet eourt had mprovi-
dently entered summary judgrosnt for the
City on its chalienge fo the zoning ovdi-
napess, a¢ well as'on s oladm to grandfa-
ther status. The Ciy, in turn, eross-ap-
pealed the cowt’s determination thalb the
three nudity ovdinances were unconstity-

by Ovdinance (3-375§ ¢
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tioral. Lolipop's also appealed from the
grant of fingl surmmary judgment to the
City on its claim that the nudity ardi-
nances are not narrowly taflored

I Zoning Ovdinances

The City’s zoning ordinances do not ban
achilt thesters slfogether but do restrict
them to the BA and M-b zoning distvicts
- and, in the BA distriets, impose distance
requivements hetween adull theefers and
churches, schools, parks, playgrounds, and
other adult businesses.® We review the
constitutionality of & ety crdinanee de
novw.  See Pesl-4-Foo Lounge of Bro-
denton, Tuc v, Manatee County, 387 F.34
1261, 1255 (31th Cir2003).

111 It is by now wall-established that
zoning ordinances lmiting the locations
where adull businesses may he located are
evaluated ander the three-part fest for
tirne, placs, and manner regulntions estsh-
Hished in City of Remton v Ploytime The.
abras, Fuc, 475 UR. 41, 108 8.0t 925, 89
L.Ed.2d 29 (1886), and reaffirmed in Cily
of Les Angeles v Alameda Books, Inc., 535
.5, 425, 122 S.C. 1728, 152 L.Ed.2d 670
{2008). Peck-A-Boo Lounge, 337 V.84 at
1264, see also Dawid Vinecend, Ine. v Bro-
word Cownty, 200 F.3d 1326, 1333 {1ith
Cir20003, We have sumrnarized the Ren-
fon framework this way:

first, the court must determine whethey

the qidinance constitutes an invald todal

bap or merely 2 fime, place, and manner
reguistion; second, if the owdinance
determined to be a time, place, and mar.

15, Lellipop’s alss claimed in the district court
that & is exempt from Ordinence 02496 by
its awn terms, but the district court had ne
veeasion to rule en this clatm begause & de-
clared Ordinance 02-496 unconsiitiubon),
Because Lollipop's does wot raise this argue
ment on appeal. the claim is doemed abape
doned,  Ser Access Now, Tne. v, Southwest
Atrfings Co., 385 F.38 1324, 1330 (iith Cir,
200643,
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ner regulstion, the court must decide
whether the ordinance should be subject
to siriet’ or intermediate serutiny; and
thivd, if the ordinance iz held fo be
subject to intermediate serutiny, the
eourt must determine whether i is de-
gigned fo serve a substaniial gevern-
ment inferest and sllows lor reasonable
alternative channels of commurseation.

Feek—-4-Boo Lovnge, 337 Fid al 1264
see alsp Remtom, 475 U8, ab 46-50, 106
5.Ct. 925, Because nesther party disputes
that the first two prongs have been satis-
tied or that the zoning erdinances serve a
substantial government interest, o analy-
sis under Renton foonses solely on wheth-
er the zoning ordinances provide aduif the-
aters with reasonable alternative channels
of communieation. We hold that they do.

A new zoning regims most leave aduit
businesses wilh a “reasonable oppertunity
to relovate,” andd “the number of sites
available for adull businesses under the
new zoning regime muat be greafter than
o1 equal o the number of adulf bustnesses
in existence at the tme the new zoning
regime takes effect” Fly Fish, Inc o
City of Cozon Benck, 837 ¥.4d 1301, 1810~
13 11k Cw.2008) (quoting Dovid Vincend,
26 FAd at 1887 n 170, Although a dis-
triet couwrt’s caleulation of the namber of
aites that a Zoning ordinance makes avail-
able for adull businesses s a factual find-
ing that we review only for cear error, the
district court’s methodology in making thas
caleulation—such a3 whether 2 partieuiar

16. In BA districts, an adult theater must be
located ot Jeast 400 feet from “any residential,
R-PUD, T-1, or T-2 districr,” 400 {ect from
any charch, schoe!, park, playground, or “any
other public o semi-public place of assensbly
where lavge mumbers of winors regulardy
travel or congregate” md 1600 feet Fram
other aduit businesses. Daytona Beach, Fla,,
Land Dev.Code art. X1, § 3.2 (2001).
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site iz “availabie” and provides a reason-
able avenue for communicating an adult
business’s erstic message—is o legyl de-
terminsdion that we review de nowe
David Vimeent, 200 F.3d at 1333: ses also
Fly ik, 387 ¥.8d i 1304,

[2] We have enumerated several “gen-
eral rules” to aid in deciding whether a
parfienlar site is  available for  First
Amendment purposes:

Firgt, the economic feasibility of relo-

eating 10 a site {s not a Firet Amend-

ment concern. Secand, the fuct thatl
seme development is reguired before &
site can secommodate an adwif business

does not mean that the land is, pEr §6,

unavailahle for First Amendment por-

poses, The ideal lot is offen not to be
found, Exarples of impediments to
the reloeation of an adult business that
ray not be of & consftvtional magni.
tude include having to build a new lacil-
ity instead of moving into an existing
building; having to clean ap waste or
landscape a site; bearing the costs of
generally applicable lighting, parking,
or green gpace requirements; making

[do] with less space than one desired;

or having to purchase & larger lot than
cne needs. Third, the Firet Amend-
ment i5 not concerned with restraints
that are nel Imposed by the govern-
ment Hsell or the physical characteris.
tics of the sites designated for adult use
by the zoning ordinance. Ii is of ne
import, under Hentow that the real es-
taie market may be tght and siter cur-
rently unaveilable for sale or Jease, or
that property owhers may be reluctant
to sall to an adull venue
Dggnid Vineens, 200 F.3d at 1334-35. As
the Supreme Court explained o Kewion,
simply becanse adull Dusinesses “nmust
fend for themselves in the real estate mar-
ket, on an equal foofing with other pro-
spective purchasers and lesgees, does not

give rige to o First Amendment violation.”
475 U8, ab B4, 106 8.0t 926,

{81 Here, the district court refed on ife
sarlier finding in Red—fyed Jack 17 that
twenty-five sites—twenty-four in the M-5
disfrict and one in the BA distriel—are
available  for  adult  theaters. 222
FSupp2d =l 1872-78. Because the Bed-
Foyed Jack IT vourt found that, &t mast, ten
adult theaters were operating or seeking
fo operate in the City of Daytons Beach,
il at 1367, it held that the zoning crdi-
nances provide for a constitntionally suffi-
cient number of sltes, Id at 1875, In ihe
instant case, the district cowrt rvonchuded
that Lallipor's had presented no evidence
fo warrant 2 departure from ifs earlier
vuling in Red-Fyed Jock 1.

Lollipop's vigorously dissgress, contend-
ing that the M~5 district I8 #e more than
“unimproved indastrial property” and that,

- thersfore, the twenty-four lote in the M6

district cannot eount ag being “availabie”
under Renionn  The undisputed historical
fucts concerning the M-5 distriel are
these. (1) telephone and power Hnes ex-
tend Chrough the interior of the M-5 dis-
friet along & nowepaved rozd; (2) water
and sewer lines have been instafled up to
the houndary of the M5 distriel; B) 2
preliminary plat has been approved for
fifty-five acres of the M-5 district that
would create af least tweniy-four one~acre
sites fronting the now-paved road; and 14}
the entive M-5 district is owned by a
single private landowner, net by the City.
Id. af 1372, 1374,

Under the applicable case law, these
undispated facts yield the conclusion that
the twenty-four aites in the M-& distriet
are gvallsble for Firel Awmendment pur-
poses, Ib is Irrelevent for our purposes
that all of the land in the M5 distriet is
owned by & single private landowser who
msy be reluctant or wnwilling (o develop or
sell the Tand. See Dowid Vineent, 200 F.3d
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at 1835 (holding that “[{ft s of no import
under Renfor that the real astate market
muy be Ught and sites currently anavail-
shte for sale or lease, av that property
owners may be reluctant fo sell to an adult
venue," and finding sites availdble aven
though thers was “no evidence that any of
the land is for sale™). Nor iz il constifu-
tHonally significant that the Jand is mostly
vagant whers, a5 heve, the Clty has provid-
ed sufficient infrastructure for a private
developer fo commence development, in-
cluding a paved road, telephone and power
lines, and water and sewer lines. Ses id
sl 1854 ("Examples of impediments to the
reloeation of an adult business that may
not be of a constilutional magnitude in-
elnde having to bulld 2 new facHity instead
of muving into an existing bullding. ™.

Although we have achnowledped that
“the physical charaeleristics of a ate or
the character of current development vould
render relocation by an adult business un-
reasonsbie,” examples of sach unavaiiable
sites ave “land under the ocean, airstrips
of internationa) airports, and sports stadi-
ams.” Jd at 1385, Here, the land in the
M5 district is hardiy eomparable to such
sites, where veloeation i, for all practical
purposes, untenable. Finally, the City has
rexnoved the Jepsl obstacies that might
have prevertad adul{ thealers from relo-
cating to the M-5 distvict, and hes gone 30
far ag to approve a prelimingry phat for 2
fifty-five-acre subdivision straddiing the
madn road in the M-5 distriet. CF 4 at
1338 (“[Tlhe First Amendment is not con-
cerned with restraints that are not im-

1%, The Constitution does not require a
“grandiathering”’ provision fur existing ron-
conforming adult businesses, David Vincent,
200 F3d at (332, and apy vested right o
vontizue gperating as e lawiul nonconform-
ing wse derives from state law, ser Coral
Springs S1. Sys., fme. v City of Sunrise, 371
F.3d 1320, 1333 (Lith Cir.2004),
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posed by the govermment itself.. .. ") In
short, we agres with the district cowt that
the twenty-four sites in the M-8 district
are svailahle under Renton.  And boéause
the record shows that no more than ien
aduli theaters are operating or seeking to
oparate n Dayiona Beaeh, the zoning svdi-
panecs are conabitutional; reasonshie al-
ternalive channels of communieation gre
aviiiuble,

[4] Lolipop's alse clagims that, even if
the zoning ordinances are constitulional,
Lollipop's iz otherwise “grandfatherved in”
vnder Mloride law”®  Lollipop's argumnent
& prounded on the condention that the
zoning ordinances were unconstitutional at
the time that Lollipcp's bepan operating as
an aguit theater.  Although the City may
now have evred the eprlisr consiituizonal
defects, Lollipop’s argues that no valid law
made Lodlipop's unlawfll when it opened,
Thus, according to Lollipop's, its right to
operate at its eurrent location “vested” at
that thre, and it may continue to cperate
there despite any suhsequent changes to
the zoning ordinances thet rendeved it a
nopeonforming uee™  The distries court
granted summary judgment to the City on
this ¢laim fo0, and we review the district
eowrt’s determingtion de nowvs.  Ses Ra
sevve, Lid v Twwm of Longhoot Key, 17
F.3d 1374, 1377 (11th Cir.1004).

[5]  “Not surprisingly, vested rights are
0t created essily” under Florids law
Coval Springs 8L Sys, fne v Ciy of
Sunrise, 371 F.3d 1820, 1833 (1ith Ciy,

18, Lollipap's is located at 639 Grandview Aw
gnue i Davicua Heach, Florida, and has been
operating as an adull theater there since G-
tober 2K}, Although the Citv disputes when
Lollipop’s began operating as an adull the-
ater, Lollipop's claim to mrandiather status
was decided in the disirict court on the City's
motion for surmanary judgment, and therefore
we consirue the record in the light most fe-
vorahie Io Lollipop’s.
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2004). “The uverarching patiern in Flor.
da's case law o that vested rights can be
crezfed ... oply In two cireumstances”
Id at 1334 The first ocours “when a
party has reasonably and detrimentaliy re-
Led on existing iaw, creating the conditions
of eguifable estoppel,” while the second
oecurs “when the defendant mumicipality
has asted o 5 clear display of bad faith.”
Td. Here, neither circurastance applies,
It is undisputed that when Lollipap’s be-
par operating as an adult thester, it violat
ed the zoniny ordinances as then written,
Az a matter of logic, then, Lollipops can-
no! bave relied on existing Jaw hecsnse it

hegan operating plainly in contravention of

that imw. MNor is there any record evi-
dence of bad foith or avhitrary behaviar by
the City. Therefore, on this vecord, the
district comt eorrectly eoncluded that Lol
lipop's hus failed to establish a vested vight
to continue operating a8 a lawful noncon-
forming bee.

ITL. Nmdity Ovdinances

{6} We analyze the three nudity ordi-
nances challenped bere under the four-
part fest for expressive condust set forth
by the Supreme Court in Uniied States v

19, In Pap’s AM, like sone of the Suprome
Court's ofher decisions in this ares, there was
ne majority opition on the First Amendment
ispue before the Court.  Justice C'Connor
wrote o plurality opiniony, joined by Chief
hustize Rebnquist aond Justices Kenpedy and
Breyer, which upheld under O’Brien the con-
stitutianality of the nudity ordinance at fssuz,
Paps AM., 529 US. a 189-302, 120 5.Ct
1382 {piurality opirdon). Relevant here, the
phurabivy concluded thet O'Brien’s second
prong wus safisbed because U[he asserted
interests of regulating conduct through a pub-
He nudity ban and of combating the havmiul
secondary effecis associatud with sude dane-
ing are undeniably Bmpoitant,” and becanse
the evidence that the city produced estab-
lished that " was reasoneble for fthe iy} w
conciude thal ... nude daveing was likely ©
produoce thefsel secondery offects’’  Id at
296-97 120-8.01, 1382, Justice Scudis wrate
a geparate epinion, joined by Justice Thomas,

O'Brien, 301 15 367, 88 S.0L 1673, 20
L.Ed.2d 872 (1968}, and employed in City
of Evie v Pap’s AM, 528 US 27, 120
S.Ct. 1882, 146 L.Ed.24 265 (2000). As we
have exphlained:
hecording to this test, public nudity o
dingnees that incidentally inpact pro-
tected expression should be upheld i
they (i) are within the eonstifutional
power of the povernment to enact; (2)
further a substantial govermmental in-
terest; (8) are wmirelated to the suppros-
sion of free expregsion; and (4) restrict
First Amendment freedoms no grester
than necessary to further the govern-
meni's intersst.
Pogl—A-Boo Lounge, 237 F8d at 1264
Here, owr anslysis focuses on the second
and fourth prongs because there s no
dispute between the parties as to the [irgt
and third prongs.

A Substontial Govermment Intevest

(71 Under OBrien’s sscond prong, a
city must establish that the challenged oz-
dinanee furthers a substantial government
interest. Paps AM., 52D U8, at 206, 120
R.CE 1382 (phurality opintor).® It hes

coneurring in the judgment.  They agreed
that the ordmance should be vpheld, “not
becavse 3t sorvives some Jawer jevel of First
Amendment scrubiny fhLe., O'Brien], buf be-
cawse, as a peneral law regulating conduct
and not specitically directed al expression, it
Is et subject 1o Firse Amendment soruting az
afl” Jdd st 307-08, 120 5.Cu 1382 {Bealia, J.,
concurring in the judgment) (quotation marks
oitted).  Justice Souter cemcurred in par
and dissented in part  He agreed with the
phaelity ihat the nudity ordinance at issue
shouid be analyzed under O'Brien. [d, ar 310,
120 5.Ct. 1382 {Souter, T, concurring in pert
and dissenting in part). But he dissenled
from the judgment because, unlike the plural-
iy, he voncluded that the city failed 1o carry
its evidentiary burden to show thar s orgli-
nance furthered & substantial government in-
wyest. Jd, a0 31317, 120 8.0 1382, Justice
Stevens alsc wrote & dissenting opinien,
Jjoined by Justice Ginshurg.
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been by now cleurly established that ve-

“dueing the secondary effects assoriated

with adult businesses i3 2 substaniial gov-
ernment interest “that must be aceorded
high vespect” City of LA v Alameds
Books, Fne, B35 U.S. 425, 444, 122 S.CL
1728, 152 L.EA2d 670 (2002) (Kenmedy, J.
concurring in the judgment) (yuelation
marls omitied)® see also Pap's AM., 529

For our purposes, a majority of the Couri—
the fouv-Tustice plurality alopg with Justice
Sonter—held thar nudity ordinances that zre
designed o combat the secondary affects as-
sociated with node dancing are analyzed un-
der the O'frien framework.  Sez id, ni 289-
91, 126 $.L0 1382 (pherality opinion); id at
310, 120 §.Ct, 1382 (Soumter, J., concurring in
parl and dissenting o parth.  As for the
Court's judgment that the ordinance at issue
was consSunionab—supported by the plarality
and by Fustices Scaliv and Thomas's concur
rence o the judgment-no rativnale expiain
ing that result gained the support of a majori-
W of the Court, "When 2 fragmenied Couri
decides a wuse and no single ratonale ex-
plaining the vesult ehjoys the assent of fve
Justices, the holding of the Court may bhe
vigwed a6 that posttion taken by those Mens-
bers who concurred in the fndpments on the
narrowsst prounds.” Marks w St Stages,
430 (LS. 188, 192, 97 S.Cr 9498, 51 L.Bd.2d
260 (1977) (quoiation marks omitted), In
Pap's AM., the plorality upheid the ordinance
on the rationale that it survived First Amend-
ment serutiny under the O'Brien framework,
and afthaugh the votes of Justives Scalia and
Thomas were necessary for the judpment,
their groundy for concurring in the judgment
were far broader than the plurality's, namely,
that the First Amendmem did not apply “at
all” Sew Pap's AM., 529 U.8. at 307-08, 120
8.0y 1382 (Scealia, 1, concorring in the judg-
ment) As such, the plurality’s helding with
respect o the application of ('Brien is the
narrowest ground supporting the judgment in
Pap's AM. and, thevelore, represents the
holding of thal case under Mavks.  Peak-i-
Boo Lownge, 337 F3d m 1261-62; accord
Heidermam v. 8 Saht Lake Cuy, 348 F.3d 1182,
L1986 (10th Clr2003) S08, fne, v Coungy of
Benton, 317 F.3d 856, B62 n. 1 {&th Civ.2003);
Ben's Ber, Inc, v. Village of Somerser, 318
F.3d 702, 719 (7ih Cir 2063).
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U.B. at 206, 120 8.CL 1382 (plurality epin-
ion) (“{CTombating the harmful seeondary
effects assoclated with mude daneing {is)
undeniably important.”; Civ. for Fuair
Pub. Polivy © Moricope County, 336 F.3d
1168, 1166 (9th Cir2088 ("It I beyond
peradventure al this point In the deveiop-
ment of the doctrine that & state’'s inferest
In curbing the secondary effects sssociated

20, Alamede Books addressed the cosstizution.
atity of a »oning ordinance under the Renron
framework, rather than o pablic nudity ordi-
aance under the O'Brien framework. We
have explained, however, that the third step
of the Renron analysis, which asks whether an
ordinance “is designed 1o serve’’ a substantial
govermment interest, is virteally indistin
puishable” from the second prong of the
'Brim: test, which asks whether an ordi-
mmnee furthers”” & substantisl government in-
ivest.  Peak-A-Boo Loange, 337 Fid a
126458, Therefore, although we are ad
dressing the constitutionality of the City's ne-
dity nrdimances under O'Bricw, our analysis
aiso relies on cases tha wddressed the consti-
tutionality of zoning ordingnces ungder Ren-
fan.

There was 1o majority opinion in 4lameds
Books.  lustice ('Connor wrote o plursliny
opinion, jemed by Chief Iustice Rehnguist
and Justicas Scnlia and Thomas, that applies
Hewgor and concluded that the zaning ordi
napce al issue was constitutional.  Alumeda
Books, 33% U5, st 42943, 122 5L 1728
{plurakity opinion).  fustice Kennedy wrote a
separate opinion cencurring in the fudgment.
He sgreed with the plaratity that \he zoning
ordinanee ar issue shouwld be mnalyzed under
Rentor, but he concurred i the judgmant
becanse he believed that “the plurality’s appli-
cation of Remtor might coostitute o subile
expansion, with which (he did! not comeur.”
Id. ar 44%, 127 $.CH 1728 {Kesnedy, 1., con-
curring in the judgmernt). Justice Souter dis-
semted, and s opinion was ioined by Justices
Stevens, CGinsburg, and, in part, Breyer, Jd
ot 453-66, 123 .00 1728 (Gouter, 5., dissent-
gl Because Justice Rennedy concurred in
the judgment in Alemede Books on ihe nar
rowest grounds, his opinion represents the
Supreme Court's helding i that case ander
Matis.  Pesk-a-Roo Lounge, 3% F.3d at
1264 wecord SOB, Ine., 317 F3d st 862 0. 1
Bor's Bae, Ine., 316 F3¢ at 722
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with adull enterlainment establishmenis is
substantial.™.

[8]  As for whether an ordinance “fu-
thers” this terest, 1 city bears the initial
burden of producing evidence that & reled
upon o reach the conclusion that the ordi-
nance furthers the city's terest in redue-
ing  secondary effeets.  Fooh-A-Foo
Lounge, 337 F.3d at 1269, To that end, a
city need not “conduet rew studies or pro-
duce evidence indepundent of that alrendy
penerated by other oties, so long s what-
ever evidense the city relies upon s rea-
sonably believed to be relevani o the
problem that the eity addresses”  Alume-
da Hooks, 535 US. at 451, 122 8.4, 1728
(Kennedy, J., eoncurring in the iudgment)
(quoting Remion, 478 UL, at 51-52, 106
S04 4256); ses olso id af 438, 120 S04,
1728 {plurality opinion) (A] municipality
may rely ou any evidence that is roason-
anty belleved to be relovant for dermon-
strating & conmaetion betwsen speech and
2 substential, independent government in-
tevest.” {guotation marks emitted)); Pup's
AN, 522 U8 at 286, 120 8.0t 1382 (phe
rality opinfon) (quoting Remfon s “reason-
ably believed to be relevant” language).
Although a municipality “must rely on at
least some pre-enactment evidenee,” such

21 Just as in dlamedy Books and Pap's AM.,
& majorily of the Court in Bermes did not sup-
poti o single rationale explaining the result,
The piarality opinion written by Chiel Justice
Rehnguist, joined by Justices O'Connot and
Earmedy, upheld the regulation under the
O'Brien [ramework.  Bawmes, 508 U.B. at
369-72, 11i S.Ct. 2456 {phurality opinion).
Relevant here, the plorality found 0'Brien ‘s
second prong satislied by evidence thar the

remilation st jesue “farthers a substantisl
governmeny intevest in prelecting order and
marality,” which the plurstity considered 1o
be an interest “wprelated 1o the SUEPression
of free exprossion.” Id. at 568-70, 111°S.00L
2456 Justice Scalia concurred i the judg-
ment becavse, in by view, a peneral public
nudity prohibitien “is now stibject o Firgl
Amendmaent serutiny at afl” Td.oat 372, 111

evidence can consist of "2 municipalily’s
own findings, evidence gathered hy other
iccalities, or ovidence deseribed in & jud-
cigl opinion.”  Peek--A-Boo Lowwmge 537
F3cd at 1268 seq, og, Paple AAM., 52O
0.8, at 300, 120 8.Ce. 1382 (plurality opin-
fon) (finding suffieient that “the city coun-
ol relied on this Courl's opinians detailing
the harmful secondary sffects caused by
fadulil establishments .. ., a5 well 38 on its
own experiences™; Borass v Glen The-
alre, fme, B0 ULS, 580, BB, 111 S.Ct
2456, 115 L.Ed.2d 504 (1991) (Sonter, I,
concwrring o the fudgment)® (permitiing
a munidpality to rely on prior judicial
opinions); Rewbow, 475 UK. at 51-88, 108
8§06 925 (holding that the efty was enti-
tied t¢ rely on the experiences of other
cittes and on a judicial opinion).

{Onee a city has provided evidence that it
ressouably belisved fo be relevant o its
rationate for enacting the ordinanes, plain-
L3l must be given the apparfurity to “cast
direct doubl e this retionale,” either by
demonstruting that the city's evidence
doee nob sopport it rationale or by for-
nisning evidence that disputes the city’s
factual findings. Perl-A-Boo Lounge, 357
F.3d af 1265 {queting Almmede Books, 535
US. at 43888, 122 S.Ct 1728 {phurality

5.0t 2456 {Scalia, J, concurring in the judy-
ment). Justice Souter also concurred i the
Judgment.  Uniike Jusiice Scalin, he agreed
with the pluraiity tha the regidation shawid
be anatyzed vader &'Srien, Bur Justice Sout-
er “[wrate] separarely w0 rest {his} concur-
rence in the judgment, not on the possible
aufficiency of suciety’s maral views to jostify
the limitations at issue, but on the State's
substantial mierest in combating the second-
ary sffects of wdull entertzioment establish-
mesits. " K. at 582, {H S.0n 2436 {Souter,
L., concurring in the ludgment), As we have
explaired, “blecause Justice Sowmer provided
the narrowest grounds for the judgment of
the Court in Bemes, his concurrence consti-
butes the bolding of that sase™ under Marks.
PeekA-Bov Lownge, 337 F.3d at 1260; ge
cord Heidamar, 348 ¥.3d at 1197-98.
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opinion)}; see eg., Pap's A M., 528 U8 at
208, 120 5.Cv 1892 (plurglity opinien) (re-
decting clairn when plaintif “never chal
lenged the city comnell's findings or east
ary specific doubt on the validity of those
findings™). “If plaintiffs succeed in casting
doubt on g municipality's rationzle in ei-
ther marmer, the burden shifis back to the
munigpality to supplement the recovd with
evidenee renswing support for a theory
that justifies s ordinance”  Alamedn
Books, B35 USB, sl 438, 122 8.0t 1798
{pnrality opinion) (eiting Pap’s AM, 320
U.S. at 288, 120 S.C0 1882 (plurality opin-
ion}y; see alse Peck-A-Boo Lounge 337
F.3d at 1269,

Although the burden liez with the mn-
nicipality, 2 cotrt “should be caraful net to
substitute #s own fudgment for that of the
Prnunicipality.]” and the municipality’s “ieg-
iglative Judgment should be upheld provid-
ed that [1t] ean show that its judgrent is
still supported hy eredible evidence, wpon
which [it] reasonably relies.” Pesk—A-Hoo
Lounge, 387 F.3d at 1273,

[81 Here, the City of Daytona Reach
plainly carvied its initial burden o shew
thal the three challenged nudity ordi-
nances furthered its interest in reducing
the negative secondary effects associated
with adnit theaters. The City has pro-
duced a substantial body of evidence that
it reasonably believed to be relevant io
combaling these problems. Ordinance 8i-
384 prohibits nudity and sexval eonduct in
entablishments that serve alecohol. As the
Ordinance itsell saye, the City's rationaie
was o reduce the pepative sevondary ef-
facts associated with sdull, theaters:

1% i hereby found that the acts prohikge

ed in [this ordicance] encourage ihe

conduet of prostitution, atiempted rape,
rape, muorder, and asssults on police of-
ficers In and sround establishiments
dealing in alesholic heverages, that actu-
al and simulated nadity and sexual eon-
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duet and the depietion theres! coupled
with aleohol in-publie places hegsts -
desirable behavior, that sexual, lewd,
lascivious, and sulacious eonduct among
patrozs and employess within estahlish-
iments dealing in aleoholie beverages re-
silts In violstion of Jaw and dangers to
the health, sefety and welfare of the
public. . .. ’

Oedinance 81-834 § 2. To support this
rationale, Ordinance 81-334 cites two Su-
preme Court decisions, New York Stale
Liguor Authority w Bellones, 452 U.S.
714, 101 5.CL 2899, 89 L.BEd4.2d 357 {1981}
{per euriam), and California v LaRue, 409
U4 109, 93 80t 390, 34 L.Ed2d 342
(1872}, both of which upheld prohititions
on nude deneing in establishments that
serve aleohol. See Fellancs, 452 US. at
718, 101 S.Ct 2599 (upholding statute
whare the legisiture had foond that
“lelemmon sense indicates that any form
of nudity coupted with aleohol in a public
place begets undesirable behavier™y; Lao-
Rug, 408 TR at 11818, 88 8.0t 390
("The ... conclusion ... thal certain sexn-
al performances and fhe dispensation of
Equor by the deink ought not to ocour. at
premises that have licenses was not an
ireafional one.™.

Although the City's reliance on thess
cages may be sufficient to carry the City's
injiia) burden, see Pap's A8, 529 US. at
206-87, 120 8.CL 1882 (plurality cpiniow)
(suggesting that a eity can carry its initipl
birden by relying solely oo relevant Su-
preme Cowrt eases), the legisiative history
of Ordinance 81-834 shows that the City
also relied or e own experiences &0 sup-
port its rationale. That legislative history
nchudes: & document deseribing the diff-
cutties faced by law enforcement in srrest-
ing and suceessfully prosecuting srimes e
lating to prostitution and pernography and
listing arrests for prostitution and other
crimes that ocourred in or near many Day-
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tona Beach adult businesses; a shert
memozandum written by the City's police
chief that provides “4 partial ligt of situa-
tons, offenses and incidents which have
occurred within the aress of topless bar
establishments . .. . {thatj can be substan-
Hatad by police reporls and testimony of
various police officers™; police dispatoh
records of calls for serviee (“CAD data™)
irom aress around adplé businesses from
November 1980 to July 1981, which wore
aftachied to the police chiefs memoran-
dam; police reports of eighty-three prosti-
tation arrests; police reports of seven ar-
rests Jor assault and baftery of a police
offieer in or near an adult theator; and the
minutes of & public hearing summarizing
local business owners' firsthand aceounts
of eriminal aefivity in and around adult
businesses. ‘

Thie legislative history supporling the
enactment of Ovdinancs 81-3%4 i wmore
than sufficlent f0 carry the City's initial
burden under O'Brien’s second prong.
See, eg., Alamedu Books, 535 U8, at 452,
122 8.Ct. 1728 (Kennedy, J. concurring in
the judpment) (coneluding that the eity
carried its initial burden with “a sinple
study and common pxperience™:; Paps
AM. 528 TL8. at 297-UR8, 120 8.0, 1382
{plurality opinion} (helding that the city's
legislative findinge were sufficlent hecause

22, CADY gtends for Computer Automated
Digpatch,

" 28, See Benry Prederick, Police Chiei> Spring
Broak, BCR Huri Fanuly Towrism, Dayiona
Brach News-Journal, Apr, 16, 2002 (* “Yenth-
oriemed street festivals ke BCR and Spring
Break keep family tourism away.' "} Amne
Gegeis, Bamer on the Beuch:  Beads for
Hreasts, Daviena Beach News-Journal, Mar.
24, 2000 ("Daytons Beach police confirm
they've been seeing more than usual this
yenr—arxl issuing more £104 tickets for expo-
sure of female breasts than at previcus Sprimy
Breaks.. .. 'Buen the chief this (past) week-
encd wilnessed it and moved o make wn prrest
of. & mother and daughter on Alantic Avenue,'

“eity council members, familiar with [the
city’s] commereial downtown ..., are the
individuals who would Bkely have had first-
hand knowledge of what took piace at and
around nude daneing establishments”); see
alse Pesh-A-Bon Lounge, 337 P34 a1
126870,

As for Ordinances 02406 and D5-875,
the City likewise carried its initial burden
of proof.  Ordinance (2486 was enacted
as # genersl public nudity ordinance ™o
protect and preserve the health, safety and
welfare” of the Ciiy's residents, Daytona
Beach, Fla., Code § 62-181{x), enocted by
Ordinanes (02-496 § 14. The Ordinance
setx farth the following findings: “The ap-
pearance of persors in the nude i public
places .. . incresses incidents of Jewd and
lascivious behavier, prostifution, sexual as-
saults and baiterfes, attracts other crims-
nal aelivity to the cemmiunity, encourages
degradation of women, and facilitates oth-
er aetivities which break down family
structures and vaiues.” Ordinance (2-406
§ B To support these findings, the City
velied on, among other things, newspaper
articles deseribing incidents of publie nudi-
&y and other criminal aetivity during
Spring Break and Black College Rennion
narrative reports by undercover detectives
deseribing instances of sexual conduet, nu-
dity, and vielationg of Ordinanee 81-334 by

says [o] spokesman for the Daytona Beach
police.” ... "Sume are conzerned the atmo-
spheve i ripe for an incident like the Now
York Clw ‘wilding’ of 2080 duering which
women's clothes were torn of their bodies.”);
Audrey Parente, BCR “Shocking” for Perrsyl-
vanie Sisfers, Daytons Beach News-Journal,
Apr. 15, 2002, ai 64 {" 1 saw guys exposing
themselves,” Miller said,  Schuberr suid she
saw ', women in small clothes—thongs and
very gxposing bras.. . Worse than the ex.
posure, she said she saw deug use and drog
sales. I saw a young man in a car in front of
me smoking & joint and passing it from car to
var.  They were walking around on the
road.” .
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dancers ot adull theaters,” nd the Su-
preme Court’s decisions in Pap’s A M, 525
LIS, B77, 120 8,01, 1882, and Burnes, 501
T8, 560, 111 8.0 24586, 115 L.E4.2d 5.
As with Ordinance 81-334, the pre-enach.
ment evidence for Ordinanece §2-498 s suft
fictent for the City to rarvy its initis} hur-
den under 0'Brien’s second prong.

Ordinance 03-376 amended Ordinasnce
02486 to aliow evotic dancers to weay G-
strings and pasties within an aduit theater
Incabed more tasn 500 feet from an estab-
Hshment fhat serves aleohol, but Ordi-
nanes 02-496's somewhat more restrietive
clothing requirements® remain applicsble
within 500 feet of such an estahlisinnent.
Deaytons Beach, Fla, Code § 62-184(h),
envcied by Ordinance 95-875 § 9. In sup-
port of Ordinance §3-875, the City relisd
on Mr. Langston's and Mr. Smith's testi-
mony from Funciion Junction, Fne, 708
Flupp. 544% As we have noled, Lang-
ston testified that live nude and seminmude
enlertainment businesses “promote and
perpetuate wrban decay” and that “adult
businesses have impacted on ertme in the
a¥en surrounding Dmylona Beach.” fd at
547, Smith, who as an assictent state

24. For example, on March 8 2002, several
undercover vestigaters weot o Lollipop's
"l conduct a covert inspection of the activi-
thes” thare:
Buring this inspection, ajcobwlic baverages
were being sold aud consumed.. .. Thix
writer chserved bere breasted dancers par-
forming "lap” dances involving stmsated
imiercourse by the demale dancer [who
placed} her buttocks i the fup of the patron
and began 1o manipulate her hips back und
forth and up and down. While engaged in
the previous zctivities, dancers would ruls
their bare breasts in the faces of the patrons
and aflow the patrons 1o fick and suck the
breaste.... This writer observed svery
dancer 1¢ be tn vielstion of the exposed
breasts ordinance while aluchol was being
served and consumed,

Dayrona Beach Police Depsrtment, Florda

OffernseiIneident Report No, 0203103, st 1-2

(Mar. 11, 2002).
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attorney had prosecuted drug and prosti-
tution offenses in Daytona Beach, con-
curred that “there were more drug and
prostitution offenses in topless bavs than
i other bars.™ Id at 548,

The City alsc relied on several con-
trolled studies conducted by Dr. William
George about the relationshin between
drinking  alcobol and  sexual  eonduct.
Thus, for example, one study found that
exposuys to erofica led male subjects to
drink more aiechol than did exposure fo
nov-erefle roateriain®  Another study
found that young men who helieved they
had  censumed  aleohol—regurdless  of
whether they had in fael done so—dis-
played greater interest in viewing viclent
and/or erotic fmages and reported in-
creased sexus! avousal than young men
who believed they had not sonsumed alco-
hat® St another study found that study
patfieipants perceived & wommn they be
lieved bad consumed zieoho! #s being “sig-
nificantly mere aggressive, impaired, sexu-
ally available, gnd 35 significantly more
likely to engage in foreploy and inter-
course” than = woman whors stady partici-
pants believed had nol consumed aleohol ™

28, See supre uoie 12,

26, Although Furetion Junciion was a chal-
enge to the Ciy's zoning ordinances, 705
P.5upp. ar 545, the City relied on testimmony
frem thot case i support of Ordinance 03
375,

7. Willlam . Geowge o al, The Effecrs of
Eroticw Exposure on Drinking, | Avnals Sex
Res. 79 {1988).

28. Witliam H. George & G. Alan Marlat, The
Effects of Aleoko!l and Anger on Tntersst in
Vickence, Emtive, and Deviance, 95 1, Abnor-
mal Peveh, 150 (1986).

29, William M. George el al., Perceprions of
Postudrinking Female Sexuality, Effests of Gen-
der, Beverage Chotce, and Drink Paymen:, 1988
1. Applled Soc. Psyeh, {295, [205,
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Finglly, Ordinance 03-375 expressly incor-
poraies all of the evidence that the City
previously had relied on fo support Ordi-
nances 81-334 and 02-466. The Ciy's
pre-omactment evidence for Ordinance 03—
375 s suffident Lo carry the City's initial
burden under (¥Brien’s second prong.
Bacause the City carried it imitinl bur
den, the district eourd properly pave Lolli-
pop’s the opportunity to “cast direet
doubt” o the City's rationale, sither by
demonstraling that the City's evidence
does nat support its rationale or by fur-
nishing evidence that disputes the City's
factual findings. See Pap’s AM., 520 TLS.
at 208, 120 8.0t 1382 (plurality opiniony
PoefA-Boo Lownge, 337 F5d at 1965,
see alto Alnmeda Boolks, 535 1.8, &t 438~
39, 122 B.Ct 1728 {plurality opinion). To
this end, as we have noted, two expert
witnesses testified that the City's pre-en.
actment cvidence consisted of “shoddy,”
“méaningless,” and “unrefinble” dalz and
that its reasoning was equally “sheddy.”
The experts ewplatned that the City pro-
vided no cmpirical date to support the
eonclusion fhel prestitution and  other
erimes oceurred more freguently in and
around aduit thesters than eisewhere, and
that the CAD data and police reporis
lacked reliahility hecsnse they did not eov-
er all of the arpas where adult, theaters are
located in Dayviona Beach and sontsined no
eompavison date from other areas of the
City against whick the incidents ogourring
in and avound adult theaters could be
measured.  Similasly, Lellipop's experts
s#id that the narrative reports of wnder
cover law enforeersent and the testimony
from Funchion Junction about urban
blight and erime being found around adult
theaters Jacked comparative data, did not
cover a suffivient period of thme t0 Tule out
momentary flictuations, and were meraly
the result of steppad-up law enforcement.
(Hxperis’ Repori 62-82, 161-63.) The ex-
perts ziso observed that Dir. Heorpe's ghad-

ies were conducted in controlled laboratory
settings, and, therefore, the experts
opined, the studies’ conclusions could not
be generalized to the “real world sitnation
sf alecholie beverape comsumption in an
adult nightclub thai festures topless or
rude emertainment.” (¢ at 167-68.)

To buttress their eritique of the Citys
evidence, Lollinop's experts conducted two
empirical studies. The first sindy ana-
lyzed CAU data provided by the City for
the forfy-four months preceding Ordinance
H1-884's enactment “io examine the rela-
tonghip batwsen the presence of adult
cabarets in areas and the rates of erime in
those areas”™ (Jd wf 3) The experts
compared CAD dafz from areay that had
adnit theaters to control areas that did not
and “found no statistically signifieant dif-
farances . oversll rates of crime between
study and contrel aress” (Jd. st 4.) They
coneluded that their empirical study “cast
grave doubt on the findings of the City
Commission that the combination of nude
{topless) dancing and aleohol inerease|s)
ape, sttempted rape. murder, and as-
saults ot police officere” " (/d at 2 {quot-
ing Ordinanes 81-334 § 2))

The second emgprirical study Toeused on
the City's rationale for Ordinanees 02-495
and §3-370 and exsminetd CAD data from
March 1908 to April 2008 Thiz study
compared the presence of an adult theater
ko other “demographic variables previously
userl by criminclogists and found to be
related to exlminal aetivity, such as & jorn]
area's population, sge structure (especially
the presence of young adults),” “race/eth-
nic eomposition,” “heusing vacancies,” “fe-
mele-headed households,” and “the num-
ber of aleoho] retadl sale estabiishments”
{Id. ut 56; see alse il at 186.) - Based m
their statistizal analfysis, Lollipop's experts
concluded that these other variables “were
statistically strongly related to orime
evenis," wheress the presence of an adulf



1906437

§80

theater “atcounted for am insubstantial
amaunt” of crime in the relevant area
{Jd. at 56 (emphasis omitled); see alse i
at 18687} The experis concloded that
only 1-3.0% of the criminal activily within
a 100d-fool radius of adult (heaters could
be atiributed fo the theaters, and that
adult theaters acconnted for zero or near-
rero percent of the sex wime activity in
their near vicinity, (Jd al 57.)

The district court sgreed with Lollipoy's
experts thal the City's pre-ensctment evi-
dence for all three nudity ordinances was
“shoaddy” and “meaningless.” It eoseluded
that Lollipep’s had sueceeded In casting
direet doubt on the City's rationale for
each ordinance and declared alt three nudi-
ty ordinances uneonstitutionsl. The dis-
triet couwrt maid that Lollipop’s experss’
"solentific” atudies cast diveet doubt on the
City's “anecedetal” avidence primarily be-
eause the emart read the Supreme Court's
decision in Alomede Boois and our opinion
in Peek-A-Boo Lownge to have “raised the
bar somewhat® on Renion's “reasonably
believed to be relevant’” stendard: (Dist.
Ct. Am. Order §-10.)

In Alameda Books, the plrality ex-
plained the Renton standard this way:

In Bendon, we specificafly refused to sef

such & high bar for municipalities that

want to address merely the secondary
effects of protecied speech. We haid
that a municipality may rely on any
avidence that is “reagonably believad to
be relevant” for demenstrating a connec-
tion between speech and a substantisl,
independent. government interest.
Afameda Books, 535 U.S. at 438, 122 8.C¢.
1728 {plurality opinion) (quoting Renton,
475 U8, at 5152, 106 S.Ci. 925). But the

30. Even if the plorality bad constituted the
actual bolding in Alomeda Books, the plurality
also reaffitmed Remion s comtinued validity
and exphicitly relused 1o rajse cities' evidentia-
ry burden. To the contrary, the plurslbty cni.
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phurality then warned: “This i not to say
that = mumicipality oz get pway with
shoddy data or reasoning. The municipali-
t¥'E evidence must fairly support the mu-
nicipality's rationale for ifts ardinanee.”
L Alhough Justice Kennedy's opinion,
not the plurality, is the holding in Alowe-
du Books, we quoted the plurality's “shod-
dy dala” and “fairly sopporis” fanguage
several tmes in Peek-A-Boo Lounge, 337
F.3d at 1252-63, 1265, 1266, 1268,

We do nol agree, however, with Lolk-
pop’s claim that either Alumeda Buoks or
FPegh=A-Boo Lowige raises the evidentiary
bar or requires a city to justily its ordi-
nances with empdrical evidenss or selentific
studies,  Justice Rennedy's  Alameda
Books coneurrence, which all parties agree
states the holding of that case under the
rotionale expluined in Marks v United
States, 430 U8, 188, 108, 87 S.CL %90, 51
LJEd.2d 260 (2977, emphasized thal the
evidentiary standard announced in Renton
remained sound:

{Wie have consistently held that z city
must have labitude to expertment, al
least at the outset, and that very ltile
evidenee is required.  “The First
Amendment does not require 2 oity, be-
fore enacting such an ordinanee, to con-
duct, new studies or produce evidence
independent of thal already gemerated
by other cities, so long os whatever epi-
demece the city reliss wpon 5 reasonably
believed to be relevant to the problern
that the city addresses”

Alemedo Books, B35 118, af 4581, 128 S.C4
1728 (Kemmedy, J.. coneurring i the judg-
raent} {quoting Renton, 4756 U8, at 5i-52,
106 B.Ct 925 (emphasis adoed).® '

iofzed Justice Souwsr's dissent (or “rais{ing]
the evidentinry bar” by "ask{ing] the tiy w
demonsirate, not merely by appeal o com-
mon sense, bul alse with smpirical dara, ther
itz ordinance will successfully lower crime.”
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Our opinion in Peck-A-Foo Lownge is
consistent with Justies Kennedy's coneur-
rence in Alameda, Hooks and with Renion,
There, a panel of thiz Conrt held that “fijo
satisly Remion, any evidence ‘reasonably
helieved to be velevani'—including & mu-
ricipality’s owm findings, evidence gath-
. ered by other localities, or evidence de-
stribed in a judictal opinfon—may forin an
adequate prodicate o the adoption of a
secondary effects ordinance,” Peek-A~Roy
Lanenge, 337 B84 ot 1968, and we remand-
ed that case with specific istructions to
uphoid the ordinanee “provided that the
. Countyl's] ... judpment s g supporied
by credible evidence, upon which /4] veq-
sonadly volies,” 44 at 1272 (emphasiz add.
ed).

Here, Lollipop's argument that the
City's svidenee is flawed because it eon-
sists of “anecdotal” decounis rather than
“empirical” studivs essentially asks this
Court to hold today that the City's reliance
on anything but empirical studies based on
seientific methods is unveasonshlc,  This
wag ol the luw bafore Alemeda Books,
and & is not the law now. See Alomeds
Books, 585 UL, at 451, 122 SCt 1798
(Kennedy, J., eoncurring in the judgment)
(refferating that a city need not “eonduct.
new studies or produce evidence indepen-
dent of that already zenerated by other
eities” (queting Rentow, 475 ULS. at 5I-52,
106 8.0 925)): Paps AM., 528 UK. at
300, 120 5.Ct. 1582 (plurabity opinion) {or¥,
itizing the dissent for “ignorfiag] frie's
artual experience and instead reguir(ing)

- an empirical analysis”. Rather, the
City of Daytona Beach could reasonahly
rely wpen “clommon gense,” see Bellunea,
452 UB, at 718, 101 8.01. 2598, “its own
experiences,” see Pap’s A M, 529 118 at

Alamneda Bools, 535 U5, at 4594, 122 §.00
1728 {plurality opinion) fempheasis added),
The plurality expiicitly rejectsd this reauire-
ment because it “would go o far in under
mindty our seitled position that municipalities

300, 126 5.Ct. 1382 (plurslity opimon), “the
experiences of ... other cities,” Renton,
476 U8 al 51, 106 8.4 925, or city
officials’ ‘local knowladge, ser Alamedo
Books, 536 US. at 451-88, 122 8.0 1728
{Kennedy, J., concurring in the judgment)
[“The Los Angeles City Councll knows the
streets of Los Anpeles betier than we do.
[t is entitied to rely on that knowledge
.7 (citations omitted)y; sec alse Pap's
A, 528 TLE. ab 297-08, 120 S.4%. 1382
(plurality epinfon).

To be sure, as the Alomede Sooks plu-
rality sdmonished, the City cannat “get
away with shoddy data or reasoning,” and
its evidence must “fably support” ifs ratio-
nale. Sez B35 118, at 438, 122 S.CL 1728
{plurality opinion). But this is simply an-
other way of saying that the City's reliance
on evidente supporting ifs ratienale must
be reasonalle.  Aneedotal evidence is notl
“shoddy” per se. AL most, Lollipop's ex-
perts’ studies suggest that the City ecould
kave reached a different eonclusion during
its legislative process about the relation-
ship between aduil theaters and negative
secondary effects. But demenstrating the
possihility of such an alternative does nat
neceagarily mean that the City was barred
from reashing other reasonable and differ-
ent conclusions.  See G4, Enders, Ine v,
Town of 81 Joseph, 850 F.3d 631, 636 (7t
Cir.2008) (“Althoagh this evidence shows
that the {town] might have reached a dit
farent and equally ressemable conclusion
regarding the relationship betwesn ad-
verse secondary effects and sexaally ori-
anted businesses, i js not sufficient {s
vitiate the result reached in the Thown’s]
legislative process.”™): see alse Alamede
Books, 535 UK. af 437, 122 800 1799

must be given a ressonable apportunity to
experiment with soltions’ to address: tive sec-
ondary effects of protected speech” T4 a
439, 122 S.CL 1728,



@@ﬁﬁégl—,

582

(plurality epinten) (noting that g eity “does
not bear the burden of providing evidence
that rules out every theory ... that is
inconsistent with its own®),

Gur roview i¢ designed to détermine
whether the City’s rativnale was 8 reuson-
able one, and even if Lollipoy's demon-
stratey that ancther conclusion was also
reasonable, we cannol smply substitate
vur own judement for the City's.  See
FPacle-A-Boo Lownge, 357 FAd sl 1273;
see alsa Barnes, 501 US. ot 583, 111 S.CL
2456 (Souter, J, contwrring in the judg-
ment} (“At least az Lo the repulation of
expressive conduet, Twle decling to void [z
statute] essentially on the ground that it is
unwise legisiation ... .° " (quoting ('Rries,
491 18, at 384, 8% 5.Ct. 1673 (alterntions
in original))y; Remion, 475 UL, af 52, 106
8L 925 ("It is nob our funetion to ap-
praise the wisdom of ithe city's] desision to
(regulate] adult theaters .. .." (socond al-
teration added and quointion maris omit-
tedy); of Alomede Books, 535 U8 at 451,
122 3.0t 1728 (Kennedy, J., eoneurring in
the judgment) (§Clourte should not be in
the bustnese of second-guessing faet-bowd
empirieal assessmaents of city planners.™,

“The City of Daytonz Beach relied on,
among obher things, the Supreme Cowrt's
decisions in Bellanca, Lofue, Bumies, and
Faps AM; numerous police reports of
erivaingl  activity—ineluding  prostitotion
and assanlls on police officers—in and
around adult theaters; undereover police
investigations thal revegled mamerous vig-
lations of City ordinances by aduft the.
aters; the Citys police chisfs docurmenta.
ton of crimingl aetivity in and around
adult theaters; CAD dais showing calls-
for-service to pelice dispaichers from areas
negr adolt theaters; extensive leatimony
tajen In Fuwciion Junction, 705 ¥.Supp.
al 54748 sindies conducted by Boston
and Detroit showing that adult businesses

1. See Richard MeCleary & James W. Meet
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tend o increase urban blight; studies of
urban blight and decay in Daytona Beach:
vontrolled laberatery studies whowing &
correlation betwaen aleohel and  sexusal
conduct;  anecdotal accounts from loeal
business owners about increased erime in
and avound adult theaiers; and newspaper
articles deseribing ineresses in probiewms
releted to nudity and alechel surrounding
evenie guch ag Spring Bresk and Black
College Reunion. Bermuse Lolipop's has
fatled fo cast direct donbt on the ageregs-
tion of evidence that the City reasonably
relied wpen when enacting the challenged
ordinances, we hold that the erdinances
further a substantial povernment interest
undar (3 Byien.

Muoreover, a close examination of Lot
pop's experts’ afodies calls into cquestion
their stated eonciusion that they “east
grave doubt” on the Cily's evidence that
adul} theaters increase erime, and, equally
impartant, the studies do not even purport
to address the City's evidence that adult
theatere temd more genarally fo perpetnate
urhan blight and decay. First, one under-
lying methodological problem with both
studies suggests that they cast Htde or np
doubt on the (ity's evidence that nudity in
establishments that serve aleohal encoor
ages “prostitution, . .. undestrable behav-
for ..., iand} sexual, lewd, lascivious, and
salacious conduet among patrong and em-
ployees .. in vielation of law and lenidan-
gers .. the heglth, safety and welfare of
the public” Se¢ Ordibance 8i-234 § 2
The experts’ studies are based solely on
CAD data, which, i lav terms, is essential-
ly 911 emergensy enfl duts. Relying on
such data Lo study erime rates is proble-
matie, however, because many crimes do
not resuit in ealls fo 811, and, therefors, do
not. have corresponding records in the
City's CAD date®  This is especialiy true

er, Do Peep Shows “Cowe” Crime? 4 Re-
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for erimes, such as lewdness™ and prosti-
tutfon, that the City sooght to reduce by
enactitng the challenged ovdinances. See
Ordinance 02-48¢ § 5 (seeking io reduee
“lewd axd lascivious behavior, prostitotion,
sexual assaults and hatteries, other
criminal activity, {end the) degradation of
women”™); Ordinance 81-334 § ¥ (seeking
to redure “progtitution, undesirable
behavior, fand Tlegall sexuni, lewd,
lascivious, and salaciows condiet among
pairans and emplovess” of adult theaters):
sec also Ordinance 03-87 § 4 (velying on
legislative record for Ordimances 81-334
and 02401,

SBuch erimes are often “victimless” in
the semse that all of those involved are
willing participants, and, therefore, they
varely result in ealls to 911, College stu-
dents on Bpring Breek are undikely to call
811 after a wild night out on the town
despite having perticipated in exuctly the
sorl of activity that the City's nudity ovdi-
nances were snacted to reduce, Likewise,
an encounter between a prostitute and a
“jobn” rarely leads to & 911 sl By con-
trast, the City's “anecdotsl” evidence may
he 2 more aceurate assessment of such
erimes becanse i is not based on & date
set that undercounts the ineldents of such
“vietimloss™ etimes. (f World Wide Vid-
eo of Wosh, Fuc v City of Spolane, 368
¥F.3d 1186, 1195-96 (th Cir.2004) ("Asnec-

sporse jo Livg, Pawl, and Yoo, 43 1, Sex Res.
194, 196 {"Moders criminslogists do nor use
C¥8e [ie, calls for service or CAL data? to
BIEsUTE erivee or crime risk. In 2000-2004,
the offivial journaly of the two netional crimi-
nology prafessional assuciations, Crintinodogy
and Justice Quarterly, published 245 articles.
Of the 100 that analyzed 2 orime-relamd sta-
tstic, ... [osiy] two enalvzed CFSs, but even
in these two cases, CFSs were not used to
MRS Grime ov crime risk, ).

32, Under Florida Jaw, lewdness is ot least a
second-degree misdemeanor. Sae Fla, Star
& 795.67.

dotal evidence and reported expericnce
ean be as tefling a5 statistical data and can
sérve as u legitimate basis for finding neg-
afive secondary effects.” (citation and .al
teration omdttedy)®

A second problam with Lollipop’s ex-
perts' studies is that, even I the underly-
ing CAL' data fully reflected al) of the
conduct that Daytons Beach sought to re-
duee, the experts appear fo draw conclu-
slons that overstate the underiying dats.
For exwmple, the study that focuses on
Ordingnee 81-334 coneludes that “crimes
againsl persons, crimes against property,
and sex erimes, inchiding both rape and
prostitution{,] are not wmore common in
areds with adult husinesses thas they are
in similar control aress” (Experts’ Re-
port. 2 Bal the experts’ own wnderlying
dats suggesis otherwise—for three of the
six pairs of study and controel aress that
the experts examined, “the sindy sareas
[Le., areas with adult thesfers,] do shomw
signifwontly bigher wales of erdme than
the eontrol sress.” (Id at 20-30 (empha-
sis added).)

The experts attempt to explain away
this resull by puinting $6 fhe other three
pairs—two show no “significant” difference
bebween study and eontrol arezs, and nne
shows o signifieantly higher crime rate in
the conirel area than the study area. The

33, We also note that at lenst three other cire
cuits hewve rejected, for similar reasons, al-
temets by plaintfls 1o use studies based on
CAD dala 1o cast divect doubt on an ordi-
nance that the mumicipality supparred with
evidenct of the sort relied npon by the City of
Daylono Beach here, Sec Gommoh v Ciry of
Lo Habra, 39% £.3d V114, 1126-27 (9% Cir.
2005Y, LA Ensers., Ine., 350 F.3d aL 6329;
S0B, Inc., 317 F3d at 863 & n. 2. Interesting.
fy. Daniel Ling, one of the experts hired by
Ladlipop's, also co-authored the studies fvand
to be imsufficient in twe of these cases. See
GM. Evfers, Inc., 350 F.3d a1 635-38, 639;
BOB, Ime., 317 F 3d st 863,
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experts assert, wilthout much diseussion,
that “JtThis mixed puttern” shows that
“fartors ether than the presencs of 2 nude
cabarel are affecting rates of erime™ (fd
at 0.} The experts are no doubt correct
that factors other than the presence of
adult theaters sffect orime rates in Dayio-
na Beack; erime is plainly caused by many
factors. But thal does Hitle to undermine
the City's conclugion thet adull theaters
alse affscl erime rates, especially when the
experts’ own analysis shows a giafistically
gignificaxt correlation between adult the-
aters and incressed crime in half of the
areas i the study

Finaily, both studies focus only on erimi-
nal gofivity and do net even purpori
address the conneclion between adult the-
aters and urban blight.  Ordinance 08-375,
which amended Ordinance 02-496, was
supported by testimony from Function
Jutielion that adult theaters promote and
perpetuate urban blght, which in Daytena
Beach was churncterized by “a significant
pereentsge of deteriorating structuves; a
large number of small ... lots, which dki
nat aliow ears; a notable parking problem;
a high neidence of crime, yartioulerly, on
the beacheide;- and a large percentage of
artiquated, wndergronnd wiility systems,
such a8 drainage, water and sewer sys-
femns.” 706 F.Supp. ai 547 Lollipop's
experts’ studies examine only one of Lhese
conditions—high erime rates—and, nota-
bly, do nof address at all the Cily's evi-
denece that adult theaters tend to perpetu-
ate these other feattmes of wrban hlipht,

34. In addition to crimes against persons,
crimes against property, and sex crimes, the
study that focused on Ordinance 81-234 also
enalyzed “'miscellaneous ipcidents thar share
i commaon that they invelve violations of
social notms ..., includfing! drunkenness,
disorderiy conduct, drug offenses, liguor law
viotations, and wespons cutripladnts.” (Hx-
perts’ Report 273 The study found z ssarise-
cally signdficant increase in these so-called
“norm volations” in aress with aduit theaters

184 FEDERAL REFORTER, 3¢ SERIES

Although Lollipop's experts argue that the
testimony provided in Funcion Junotion
was based on unreliable data and methado-
logically unsound anaiysiz, we repeal that
the City's refiznce on such evidence need
only have boen recsonable and i was.

In short, the CAD daia relied on by both
studies may substantally vnderecunt inei-
dents of many of the types of erime ihat
the City sought 10 reduce; the data that
the studies did analyze show some statisti-
cally significant corvelations between adult
theaters and ineressed eriminal atthvity;
and the studies completely fuil to address
evidence of intreased urban blight and de-
eay that the Uity reasonably refied on
when enacting Ordinance 03-875. Thus,
Loliipop's has fsiled to east direct doubt on
all of the evidence that the City reasonably
relied on when enacting the chaltenged
ordinances, See Peel-A-Boo Lounge, 337
F.3d at 1268 {noting that “the govermment,
mush rely on at least some dre-enmetment
evidence” (emphasia in originally Wike
Fniers, Ine. v Dnified Gov't of Athens~
Clavkee Cownty, 217 F.3d 1360, 1364 {11th
Cir. 2000} (noting that s munieipality “nwei
have some faetusl basis” for ite rationale
{emphasis in origingl) (guetation marks
omitted)): see also World Wide Video, 368
F2d at 1195 (explaining that a city needs
only “some" evidence to support its ordi-
nances); Baly Dolls Topless Seloons, Fnc
o City of Dellas, 205 F3d 471, 481 (5th
Cir2002) (“Henton teaches us that the
governrnenl musl produce some evidence

compared (o confrol areas, {id. at 33-34),
which could be read to support part of the
Cigy’s rationzle for Ordinance 81-334. See
Crdinance #1-334 § 2 (seeking o reduce
“undesivable behavior” and “dangers w the
bealth, safety and welfars of the public”),
Similarly, the study that focused on Ordi-
nance 02-496 found a swtisticatly significant
meresse i drug related offenses in areas with
aduit theaters compared to conirel areas.
{Bxpurts’ Report 88, 105 thi. {80.)
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of adverse secendary effecis ... " (em-
phasis in original) (eitation omitted)). As-
covdingly, we hold that Ordinances £1-334,
02446, and 03-375 farther 2 substuntial
governtment interest ander (5 'Brpn, ®

B, Narvow Todicring

Under the fourth prong of the 'Brien
test, an ordinance thal imposes 2 renson-
able fime, Pace, o manner restriction on
Audity must be “no greater than s essen-
tial to the furtherance of the povernment
interest.” Pop's A M., 520 UK. a1 301, 180
S0t 1882 (plurality opinion).  The Su-
preme Court bas made clear, however,
thai O'Brien does not impese strict sereti-
ny's fandlinr “least resiriciive mesns” re-
auirement:

Lest any confugion en the point remain,
we reaffirm. today that a regulation of
the time, place, or manner of protectsd
speeck must he narrowly tailored to
serve the government's legitimste, eon-
tentneutra)l interesis but that it need
not e the lsast restrictive or least -
give means of doing so. Rather, the
requirement of narvow tailoring is satis-
fied “so long as the ... repyation pro-
motes 3 substantial government interest
that would be achieved loss cffectivaly
absent the reguistion.”

Ward v Rock Ageinst Raciem, 491 (18,
TBL, TOR-09, 109 B.CL 2746, 105 L.Edod
661 (1085 (footnote and eitation omitted)
{alteration in originall seec also Pap's
AM, 529 US. ab 80102, 120 §.06 1882
{(plurality opiion) (noting that “east re-

- sirictive means anglyws i not required”
under {'Hrien).

35, Inasmuch as the district court concheded
that Lolipop’s hed cast direct doubt on the
City's evidence, it allowed the Cly 1o prosent
podi-enaciment evidence it 2o efon to renew
support for & theory justifying its ardinapces.
But becsuse we have corcluded thar Lol
pop's failed to cast direct doubt on the City's

Here, the combined effect of Ordinanees
B1-3B4, 02-496, and 03-875 {5 that at least
G-slrings and pasties are required in all

aduit theaters vegardless of loestion, and

that Ordinence 05-498's slightly more
motiest clothing requirements apply al es-
tablishments that either serve sleohnl or
are located within 500 feal of an establish-
ment that serves aleohol. Lallipow's ar-
pues that requiving more than G-strings
and pesties at estzblishments that serve
alephol imposes a greater restviction than
is necessary to further the City's substan-
tinl interest in reducing negative seeqnd-
ary effects’

Appeéllants are clriming, of o mindmen,

thal adults hawve a right fo perform in

pasties and CGestrings where alegho) s

served.  Appellants fnther srgue that

the City's ordinanees are unduly restric-
tive becawse they should allow pasties
and G-sirings at more locations,  Appel-
lants’ claim should be understood in the
broadest terms: govermment siply has
no business telling adults what they can
and cannot wesr beyond & stmple prohi-
bition sgainst nudity.

(AppeHants’/Cross Appeliees’ Resp. & Re-

ply Br. 22-23 {omphasis in eviginal).)

We break no new ground in rojectimg
Lollipop's argument. It is well-egiablished
that 2 nudity ordinance that mposes 2
mininngn requirement of Gesivings and
pasties iy narrowly tallered under O'Brien.
Bee Pap's AM., 528 US. at 301, 120 S.Ct.
1882 {plurality opinion) The requirement
that dancers wear pasties snd G-ntrings ie
a rpindmml restriction in fortherance of the
asgerted government interests, and the re-
striction leaves ample capacity to convey

evidence, there is no need o consider the
City's post-cnactment evidence, See Alomeda
Books, 535 LS. al 438-39, 122 5.00 1728
(pluradity opiniow) ("7 plaintitfs il @ cast
direct doubt on [the ciy's] rationals .. ., the
municipulity meets the standard sst forth in
Rerrioar’,
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the dancer's erstjc messape.™; Rarwes,
501 1.5, af 587, 111 8,0t 2456 (Sauter, J.,
concurring in the judgment) {*Pasties and
& G-etring moderste the expression to
some degree, to be sure, but only o a
degree.  Dropping the final stitch is pre-
hibiled, but the limitation is winer when
messured againgt the dancer’s remaining
capacity and opportunity fo express the
erotic messsge.”); {d ab 572, 111 .0
2488 (vlurality opinion) (“Indians’s re-
quirement that the dancers wear af lessat
pasties and G-sirings & modest, wnd the
bare minimum necessary to achieve the
State’s  purpose.”); of  Feek-A-Boo
Lounge, 387 F.30 at 1274 {sugpesting that
the ordinance at tesue, which did not leave
erotic dancers fres (o perform wearing (&
slrings snd pagties in any ioeaiion in the
eounty, was ot rarrowly taflored),

30 oo, the Firsh Amendment does not
praevent 3 cify from limiting the venues
where dancers may comawunicate thenr
erotic message, An ordinance that “does
ot prohibit 2l nude daneing, but euly
resirieis nude dancing in those locations
where the unwanted secondary affects
arize,” Is narrowly tailored. Wise Bnters,
237 F3d at 1865, And an ordinance that
defines those locations by roference o the
presence of establishments that serve aleo-
hol does not unduly restriet the ability to
communicate an- erolic message.  Ses
Gremd Faloon Tovern, Ine. o Wicker, 670
F.2d 48, %48 (11th Cir.1982) ("{Nlude en-
tertainment necossarily involves a substan-
tinl degree of conduet, and .. any artisiic
or eomununicative elements present i such
zonduct are not of & kind whose content or
effectiveness is dependant upen being con-

36. Lollipop's characterizes the additional re-
quired clothing as 2 “modest bikini,” (Appel.
lant’s Inftial Br, 46), or a "fall bathing suitf 7'
{Appeltant’s Reply Br. 23). 'The City disputey
this  characierization, ohserving that  “[a)
‘madest bikinl” certainly dees not expoge half
of the lower feruale bresst and two thirds of
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veyed wWhere aleoholie beveragés are
sgrved.”). Thus, both the requirement
thet dancers wear G-strings and pasties in
8} aduit theaters, and the additional re-
quirement of clothing somewhal, mors
modest™ within 560 feet of establishments
that serve aleohel, are narrowly tailored
under 0'Brien.

V. Conclusion
Accordingly, wa hold that afl of the
City's ordinances chailenged in this lawsuil
are constitutional. We AFFIRM the dis-
triet court’s decision upholding the City's
zoning ordinances; we REVERSE the dis-
iriet court's deciston strildng down Ordi-
nanees B1-384, 02-496, and 03-375; and
we REMAND for further proceedings con-
sistent with this opinion.
AFFIRMED IN PART, REVERSED
IN PART, und REMANDED.
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Background: African-American eostomer
who reguested delivery from pizza resian-

the buttocks,”  {(Appelles's initial Br. 52-53)
Regardless of whether the term “modest” ac-
curately describes Ordinance (3-375's precise
reguirernents, which are guoted above, see
supra. sote 12, the Ciry of Dayvions Beach
coutd impose those regquirements within 500
feet of establishments that servve alcohol,



