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mental impact statement wonld ordinarily
be roquired, there would be a clesr and
fundamental confiiet of statutory duty.
The Secretary cannot eomply with the stat-
utory duty to allow statements of record to
go into effect within 30 days of fling, ab-
sent insecurate or incomplete diselosurs,
and simulteneousty prepare impact state-
ments on propused developmends, ITn these
circumstances, we find that NEPA's impact
statement requirement is inapplicable,

8.9 This is not to say that enviroamen-
tal concerns are irrelevant to the Disclosure
Act or that the Seerotary has no duties
under NEPA. Section 1406(5) of the Dis-
closure Aet recogmizes that disclosure of
some of the environmental mspeets of a
subdivision i3 necessary to protent prospec.
tive purchasers and requires such disclosure
m the statement of reeosd amd property
repart. 16 U.8.C. § 1705(5). The developer
mugt provide information en such fastors as
roads, water, sewage, drainage, soil erosion,
climate, nuisances, natural hagards, munici
pal services, and zoning restrictions. More-
over, &§ 1406(12) and 1408(a) confer on the
Seeretary authority to require “other infor-
mation” from developers in their state-

ments of record and property reports, both -

for the “protestion of purchasers” asnd “in
the public interest” ™ Therefore, if the
Secretary finds it necessary for the profec-
tion of purchasers or in the public interest,
the BSecrefary may adopt rules requiring
developers Lo incorporate = wide range of
envivenimental information into property
veports o be furnished prospective purchas-
ors; and respondents may request the Sec-
retary to instituie a rulemaking praceeding
to consider the desirability of ordering such
disetosure, 5 UBC. § B53(e).

Because the couris bejow erred in order-
ing the Seeretary to prepare an impact
staternent before aliowing Flint Ridge’s

id. Section 1408(12} ealy gives the Secretary
the power 10 order the mgfusion m statements
of record of information necessary for "“the
protection of purchasers.” See n. 1, supra,
However, § 1408{z} allows the Secretary o
order the inclusion in property reports of infor-
maton necoessary for “the protection of pur-
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statement of recond to go into affect, the

Jjudgment of the Court of Appeals for the e

Tenth Circult is reversed, and the cases are
remanded for further proceedings sonsist-
ent with this opinjon,

1t s 0 ordered.

Mr. Justice POWELL took no part in the
consideration or decision of these cases.
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The operstor of an “adult” movie thea-
ter appeaied from a ruling of the United
States Distriot Court for the Rastern Dis-
frict of Michigan, Southern Division, 378
F.Bupyp. 365, upholding the validity of De-
troit. ordivances prohibiting operation of
any “adult™ movie theater, bookstore and
similar estabiishments within 140 feet of
any other such establishment, v within 500
feet of a residentin! aren. The Court of
Appeals, Sixth Clroull, reversed, 518 F.8d
1044, Foliowing grant of certiorar], the
Supreme Court, Mr. Justice Stevens, held

chazers™ or “in the public interest.” Seen. 2,
supra. Since, by regulation, the property re-
port muest be included in the statement of rec-
ard, 24 CFR §5 1710.20(), e}, F7140.130 {10775,
information necessary “in the public interest”
may, in effecl, be required tn the staterrent of
record as well, .

EXHIBIT
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that where theaters proposed to offer adult
fare cv regular basis and alleged that they
admitied only adull patrons, and neither
indieated any plan to exbibit pictures even
arguably ouiside ecoverage of the ordi.
nances, s0 that theaters were not affected
by alleged vagueness, their challenge 1o or-
dinances on ground of alieged vagueness
reguiting iv inedequnte notice of what was
prohibited woulé not be eensidered though
ordinances affected communication protent-
ed by Firsl Amendment The ordinances
were not violutive of First Amendment
rights or of the equal protection elause of
the Fourteenth Amendment.

Judgment of Court of Appeals re-
versed,

Mr. Justice Powel} filed an opinion con-
curring in part.

Mr. Justice Stewart dissented snd filed
vpinion tn which Mr. Justice Brennan, Mr.
Juptice Marshall und Mr. Justice Blackmuy
foined.

Mr. Justice Blackmun dissented znd
filed opinion in which Mr. Justice Brennan,
Mr. Justice Stewart and Mr. Justice Mar-
shail joined.

L. Municipal Corporations &=13§

Where theaters proposed to offer adult
fare on regular basis and alleged that they
admitted only adull patrons, and neither
indieated any plan 1o exhibit pistures aven
arguably outside coverage of municipal or-
dizances, so that theaters were not affested
by ‘alleged vagueness, their challenge to or
dinanees on ground of alleged vagueness
resulting in inadequate notice of what was
prohibited would not be conmidersd though
ordinances affected communication protect
ad by First Amendment. US.C.AConst

. Amends, 1, 14,

2. Constitutionasl Law e=43(1)

Where very existence of statude may
cause persons not before court o refrain
from engaging in constitutionally protected
speach or expression, excepbion, in allowing
iitigant to assers rights of third parties, i
Justified by overriding importance of main-

‘persoms not before the eourl,

Laining free snd open warket for inter-
change of idess, but if deterrent effect of
statute on legitimate expression iz not both
real and suhstantial and if statute is readily
subiect to narrowing construction by state
courts, Higant s not permitted v assert
rights of third parties. 1.8.CA.Const,
Amends. 1, 34

3. Constitutional Law &=46(1)

There being less vital interest in unin-
hibited exhibition of matarial on borderfine
between pornography mnd artistic expres.
slon than in free dissewnination of ideas of
social and polilical significance, and where
limited amount of uncertainty in ordinances
was easily susceptible of parrowing com-
struction, case was inepproprizte one in
which to adjudicate hypothetieal claims of
U804
Censt. Amends. 1, 14.

4. Zoning o786

Municipality may control location of
thonters as well as jocation of other com-
mercial establishments, efther by confining
thers to cerfain specified commercial somes
or by tequiring that they be dispersed
throughout  the efty.  U.S.CA.Const
Amend. 1

5 Constitutional Law &=90.1(4)

Mere fast thet commercial exploitation
of material protected by First Amendment
was sebjecied to goning and other leenging
requirements was not suffizienl reason for
inveiidating ety ordinemces as prior re-
strainis on free speech.  [1.8.6.4.Const.
Amend. 1.

6. Constitutional Law 2=90.1(1)

Reasonabie regnlations of time, place
amd manner of protected speech, where
those regulations are necessary to further
significant governmental interests, are per-
mitted by First Amendment USCA
Const. Amend. 1.

7. Constitutional Law s=86(3)

Question whelher speesh is, or is not,
protected by First Amendment ofien de-
pends on content of speech. (Per Mr. Jus-
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tie Stevens with three Justices conouy.
ring.) U.S.C.AConst. Amend, 1.

8. Congtituiional Law «=90(3)

Even within area of protecied apeech,
difierence in content may require o differ
ent povernmental respense. {Per Mr. Jus-
tice Stevens with three Justices coneur-
ring.) US.L.A.Const. Amends. I, 14

9. Constitutional Law &=903)

Ganeral rule prohibits regulation based
on content of proterted communication, and
essence of rute is need for absolute nentradi-
ty by government; iis regulaiion of com-
munteation may not be affected by sympa-
thy or hostifity for peint of view being
expressed by communicator. (Per Mr. Jus-
tice Stevens with three Justives concur-
ring.) UBCALonst. Amends, 1, 14,

1. Constitutiona] Law e=80.1(1)

Measure of constitntional protestion to
be afforded commercizl spesch will surely
be governed largely by content of communi-
eation;  difference  between commercial
price and product advertising and ideofogi-
cal communication permits regulation of
former (hat First Amendment would aot
tolerate with respeet fo latter. {Per Me,
Justice Stevens with three Justices concur-
ring) UB.C.A Const, Amends, 1, 14,

11. Constitutions] Law ©=90,1(6)

First Amendment protects communies-
tow, in aren of motion piciure films of
sexual ectivities, from total suppression, but
state may legitimutely use contents of these
materials as basis for pleeing them in dif-
ferent clagsification from other motion pit-
tures. (Per Mr. Justice Stevens with three
Justices  coneurring.) U.8.C.A.Const,
Amends. 1, i4.

12. Municipal Corporations S==58%

City must be aliowed reasonable appor-
tunily to experiment with solutions to ad-
mittedly serious problems. (Per Mr. Justiee
Stevers with thres Justices coneurring.)
U.8.C.A.Const. Amends. 1, 14,

*The syliabus constitutes ne part of the opinion
of the Court but hes been prepares by the
Reporter of Decisions for the convenience of
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13, Constitutional Lew. e=228.2

In view of sericus problems to which
city's ordinances were addressed, in view of
district eourt’s finding that burden on First
Amerdment rights from enforcament of or
dinances would be shight, and in view of
factual basis, disclosed by record, for com-
mon councll's conclusion that restriction tm-
posed wonid have desired effect, city's in-
terest in present and {uture character of its
neighborhoads supported is classification of
motion pictures, and, aceordingly, zaning
ordinances providing that adult molion pic-
ture theaters nob be located within 1609
feet of two other reguisted uses or within
500 feat of 2 residential arex did not vislate
equal protection clawse of Fourteenth
Amendment., (Per Mr. Justice Stevens with
three Justices concurring} U.8.C.A.Const:
Amands. 1, 14,

Syllabus *

Reapondent operators of two adull mo-
tien picture theaters brought this aciion

‘agairsl petitioner eity officials for fajune-

tive reliel and 2 declaratory judgment of
unconstitutionality regarding two 1972 De-
troil zoning ordinances thal amended an
“Auti-Bkid Row Ordinance” adopied 10
years earlier. The 1972 ordinances provide
that an adult theater may not {apart from a
special waiver) be located within 1,000 feet
of any two other “reguisted uses” or within
500 feet of a residentinl aren. The term
“ragulated uses” spplies to 10 different
kinds of establishments in addition to adult
theaters, including adult book stores, caba-
rets, bare, tax) dance halls, and hotels. If
the theater is used fo present “material
distinguished or characterized by an empha-
98 on matter depicling “‘Bpeci-
fied Sexual Aciivities’ or ‘Bpecified Ana-
tomical Areas’" it ix an “adult” establish-
ment. The Distriet Court upheld the ordi-
nances, and granted petitioners’ motion for
summary judgment. The Court of Appeals

the readey. Sew United States v, Detroit Tim-

ber & Lumber Co, 200 V.S, 324, 337, 26 8.0t
282, 287, 50 L. 499,
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reversed, holding that the ordinances con-
stituted a prior reatraint on constitationally
protected communication and viokated equal
protection, Hespondents, in addition to as-
serting the corrertness of that court’s rul-
ing with respect to those coustitutional is-
suek, contend thal the ordinances are void
for vapuensss. While not attacidng the
specificity of the definitions of sexual activ-
ities or anatomical areas, respondonts main-
tain {1} that they cannot defermine how
much of the described activity mey be per-
missible before an exhibition s “character-
ized by an emphasis” on such matier, and
[2} that the ordinances do nol specify ade
quate procedures or standards for obtaining
& waiver of the I,008-foot restrietion.
Held:

L The ordinances zs applied to these
respondents do not violate the Due Process
Clause of the Fourteenth Amendment on
ihe ground of vagueness. Pp. 2446-2448,

{a) Neither of the usserted elemenis of
vaguetiess has affecied thess respondents,
both of which propose to offer aduit fare on
i vegular basis and allege mo ground for
claiming or antieipating any waiver of the
L,000-foot restriction. P, 2448

b} The ordinsnces will have no derson-
strabiy significent effect on the exhibition
of films protected by the First Amengdment.
To the extent that any srea of deabl exists
as to the amount of sexually explicit setivi-
iy that may be portrayed before material
can be said to be “characterized by an em-
phasis”™ on sueh matler, there & no reason
why the orcinances are not “readily subject
to & narrowing construction by the state
courts.”  This would therefore be an inap-
propriate case to apply the principle urged
by respondents that they be permitted to
challenge the ardinances, not because their
owh rights of free expression ure violated,
but beesuee of the assemption thal the
ordinzaces’ very pxistence may cause obhers
®* Part 11 of this opinion is joined by only THE

CHIEF JUSTICE, Mr. justice WHITE, ang Mr,
Justice REHMNQUIST.

. “Congress shall weke no law -
abwidging the freedom of speeck or of the

aot before the court to refrain from consti-
tutionally protected speeck or oxpression.
Pp. 24462448,

2. The ordinances are #ol fovaiid un-
der the Tirst Amendment es priov re-
strainis on prolected communicntion he-
canse of the leemsing or soning require-
ments. Though adull films may be exhibit-
erd commerciafly only in licensed theaters,
that is wlso true of all films. That the place
where {iime may be exhibited js regulated
does not violate free expression, the city's
interest in planning and regulating the wse
of properiy for commercial purpeses being
denxly ndecuate te support the locational
restriction. P 2448,

518 F.24 1314, reversed.

Maureen P, Reilly, Detroit, Mich,, for pe-
titioners.

Stepher M. Taylor, Detroit, Mick., and
John H. Waston for respondents,

AN Justice STEVENS delivered the opin _jse

ion of the Coury.*”

Zoning ordinances adopted by the ity of
Detroit differentiate between motion pio-
ture theaters which exhibit sexualy explicit -
“adult” movies and those which do not.
The principal guestion presented by this
case is whether that statatory classification
is unconstitutionaj because it is based on
the contert of communieation protected by
the First Amendment.!

Effective November 2, 1972, Detroit
adopted the ordinanves challenged in this
Iitigation. Instead of soncentrating “adult”
theaters in Hmited zones, these ordinances
require that such theaters be dispersed.
Specifieally, an adult theater may not be
located within 1,000 feet of any two other

presg . . .7 This Amendment s made
applicabie to the 5iates by the Due Process
Clause of the Fourteenth Amendmenl  Ed-
wardy v. South Carolina, 372 U.S. 228, 83 8.CL
BA0, D 1.Ed.2¢ 387
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“regulated uses” or within 500 feet of &
residential area’ The term “reguiated
uses” includes 10 different kinds of estab-
Hshments in addition 1o adul: theatersd

53 _1The classification of 2 theater as “adult”

is expressly predicated on the charaeter of
the motion pietures whick it exhibits. If
the theater is ueed to presen! “materiul
distinguished or charscterized by an empha-
&i5 on matier depicting, deseribing or reist-
ing fo ‘Bpecified Sexual Activities' or ‘Spec-
2. The Distelet Court hel that the original form
of the S00-foou restriction was invalid because
" was measnred from “any building containing
# residential, dwelling or rooming unit." The
city did not appeal from that ruling. bt adopt-
ed an amendment prohiditing the aperation of
an aduelt theater wihin 500 feet of any ares
zoned for residentlal use. The amended re-
striciion is oot directly chailenped in thiy thipa-
tior.

3. In zddition to adult motion picture thenters
and “mini” theaters, which contain fess thap 50
seats, the repulated uses include adult book-
siotes; cabireets (group DY), estabiiskments
for ihe sale of beer or intexicating tiguor far
constenplion on the premises; hoesls or mo-
tefs, pawnshops; poci or Biftlard habls: puilic
odging houses; secondhsng stores: shoeshine
pariors, and taxi dance halis.

4. These terms are dafined ay follows:
“For the purpose of this Section, 'Specified
Sexnval Activilies' is defined as:
“1. Human Genltals in 2 state of sewuad
stimuiation or arnasal;
2. ACS of husmen masterbation, sexus] in-
tercourse or sodomy;
“3. Fondling or other erotic touching of ho.
man genitals, pubic region, bultock or female
breast.
“And ‘Specified Avalomicat Arsas is defined
&S
"L Less thaw completely and apaguely cov-
eretk (8) human genlials, pubic region, (b hut-
tock, and (¢) Female breast belaw a NONt imrae-
diately above the top of the argpla; and

"2, Human mak genitale m a diszernibly
turgid state, even if completely and opagiely
covered.”

3. There are three tvpes of atult establishements
~—bookstores, tholion picture theaters, and
mini motion picture theaters-wdefined TEEDEC
sl ay foliows:

“Aduit Book Store

“Arn establishment having as & substantial or
significant partion of its ok in trade, pooks,
magazines, and other periodicals which are dis-
tinguisked or nharacterized by their emphasis

8 SUPREME COURT REPORTER
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ified Anatomical Areas,””? it f& an adult
establishmens.?

_1The 1972 ordinances were amendments to _J3s

an “Anti-Skid Row Urdinsnes” which had
been sdopted 10 years earfier. At that time
the Detroit Common Counsil made a find.
ing that some uses of property are espeeisl-
fy injurious to a2 neighberhoed when they
are concentrated in Hmited areas® The de-
eision to add adult metion picture theaters
and adult book stores to the list of business.
28 which, apart from n special waiver?
of matter depicting, destribing or refating wo
“Specified Sexual Activities' or ‘Specified Ana-
toreal Areas, {as defined below), or an estah-
tishmeni with a segroent or section devoted to
the saie or display of such material,
“Adult Motion Piciure Theater
“An enclosed building with & capacity of 66
ot more persong used for gresenting rrnterial
distinguished or characterized by an emphasis
un maller depiciing, describing or reisting to
‘Specified Sexual Activities' or *Specified Ana-
tornical Arees,’ {as defined helow) for observa-
tion by patrans therein.
“Aduit Mini Motion Plcture Thealer
“An enclosed hullding with a capacity for
tess than 50 persons used for presenting raate-
rial distinguished or characterized by arn em-
phesis on matter depicting, describing or redat-
Ing to "Specifled Sexual Activities' or “Specified
Anatomical Arexs,’ (a5 defined bejow), for ab-
servation by patrons therein.”

6. Seclion $6.000 of the Offictal Zoning OQrdi-
nanece (1972) recited:

“in the development and executfen of this
Ordinance, it is recognized thai there are some
uses which, because of thetr very nature, sre
recognized a3 having serfous objectionable op.
eratinnal cheracteristics, partioularty when sev.
eral of them are concentraied vnder certain
circumstances thereby hoving g delacerious ef
fect uphn the adjacent arezs, Special reguia.
tionn of these nses is necessary to msure that
these adverse effects will not contribnte Lo the
blighting or dowpgrading of the surrounding
neighborhond, Thes: spectal regilations are
itemized 1 this seclion. The primery control
ot regulalion is for the purpose of preventing a
concentration of these wses in any one ares (i
e. ngt more than two such uses within one
thousand feet of 2achk other which woulg create
such adverse effectsy,”

7. The ordinance authorizes the Zoning Com-
nEsLion Lo walve the [O00-foot restriction if i
finds:

“a} That the proposed use will not e cog-
rary to the public intarest or injuriovs Lo near-
by properties, and thal the spirit and intent of
this Ordinanee will be observesd,
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could not be loeated within 1,080 feet of
two other “regulated uzes,” was, in part, a
response to the significant prowth in the

o number_jof such establishments® In the

opinion of urban planmers and reat estate
experts who supported the ordinances, the
location of several such Dusinessss in the
same neighborhood tends to attract an un-
desirable quantity and quality of tramsonts,
adversely affects property values, canses an
inerease in orime, especially prostitution,
and encourages restdents and businesses to
move eigewhere, '

Respondents are the operators of two
aduit motion piciure theaters. One, the
Nortown, was an established theater whieh
began to exhibit adult filme in Marck 1973,
The other, the Pussy Cal, was 2 corner ot
station which was converted into a “mini
theater,” but denied 2 certificate of ooeu-
panecy because of its plan to exhibit adult
fiims, Both theaters were loested within
1,008 feat of twe other regulated neee and
the Pussy Cat was lese then 500 feet from »

"B) That the proposed use will not enjarge or
encotrage the developroent of 2 'skid row'
aren.

) That the establishment of an sdditionst
reguiated use o the ares will not he comntrary to
any program of neighfborfhoed conservation
nor will it interfere with apy prageam of urban
renewal,

“d} That all applicable regulations of this Or-
dinance wilt be observed”

8. A police department memorandam addressed
1o the assistant corporation counse! stated that
since 1867 there hed been an incresse in the
number of adult theazers in Detrolt from 2 to
25, and a comparable {ncrease i the number of
wdult book stores and other “aduit-type busi-
nogses”

8. Respondents afleged & claim for relief undes
42 UB.LC. & 1983, Involking the jerisdiction of
the feders! court nnder 28 U.S.0. § 13430,

It. Both cases were decided in 2 sinple opinion
filed jointly by dudee Kennedy and Judge Gu-
bow. Nortown Theatre v, Giribbs, 373 F.Supp.
382 {E Mich.1974),

Lk “When, as here, the City has stated 2 renson
for adopking an ordinance which is s subject of
iegitimate concern, that stetement of purpsse
is not subject (o attarcie,

“Nor may the Court substitute its Jueigraent
for thet of the Common Coundll of the City of
Detroit g2 to the methods adopfed to deal with,

B s —b

residential area, The respondents brought
two separate actions against approprinte
city officials, sesking & declaratery judg-
ment thet the ordivances were unconstitu-

‘tionai and 2n injunction against their en-

forcement, Federa! jurisdietion was prop.
erly invoked® und the two cases were eon-
solidated for decision, ¥

The District Court granted defendants’
motion  for swmmary judgment. 273
FSupp. 365. On the basis of the reasons
stated thy the city for adopting the owdi-
nances, the court coneluded that they repre-
serted a ratiomal atiempt to praserve the
city's neighborhoods.™ The court analyzed
and rejected respondents’ rgument thei
the definitien and waiver provisions in the
ordinances were impermissibly vapue; i
heid that the disparste trestment of edult
thenters and other theaters wae justified by
& compelling state jnterest and therefore
did not viclste the Equa! Proteetion
Clauae: ® and finslly it concluded that the

the City's legitimate- concern 1o preserve neigh«
borhootis, su jonp &8 there is some rationsl
relationship between the objective of the Ordi-
Nance and the methods adopted.” 7, at 867,

12, “Betause the Ordinaaves distinguish adult
thestres and boskstores from ordinary theatres
and bookstores on the basis of the content of
their respective wares, the classification is one
which restrains gonduct. protected by the First
Amendment. See Interstste Circult, Inc. v,
Dallas, 360 U.5. 6%, AB 5.0t 1288, 20 {LEd.2d
225 {1968). The appropriste Standard for re-
viewing the clasgification, therefore, is a test of
¢luse scrutiny. Harper v. Virginiz Board of
Elections, 383 1S, 663, 870, 86 S.C5. U786, 18
LEd.2d 169 (1866); NAACP v. Button, 371
U8, 415, 438, 83 S.Cu. 328, & LEd32d 405
{1863). Under this test, the wvakidity of the
clasyification depends on whether it is neces.
sary Lo further a compelling State interes:.

“The compelling State intarest which the De.
fendants poit 4¢ as justifying fhe restrictions
on locations of adult theatras and bookstores is
the preservation of neighburhoods, upon ‘whick
edult esiablishmenis have been fourid to have a
destructive impact. The aFidavit of [v. Ml
Raviiz clearly establishes that the prohibition
of more than one reguiated use within 5000 feat
5 necessary to promote that Interest. This
provision therefore does nol offend the equal
protection clruse.” K at 369.

s



e

S

sz

0906 43

2446 9 SUPREME COURT REPORTER 427 115, 56

reguiation of the places where adult fiims
cotild be shown did not violate the Pirst
Amendment. ¥

JThe Court of Appeals reversed. Amer-
can Mini Theatres, Ine. v, Gribbs, 518 P23
1034 {CA6 1975). The majerity opinien con-
ciuded thal the ordinances imposed & prior
restraint on constitutionaly protected com-
munication and therefore “merely sstablish-
ing that they were designed to serve a
compelling public interest™ provided an in-
sufficient justifieation for & classification of
motion picture theaters on the basis of the
content-of the materials they purvey to the
public¥  Relying primerily on Polies De-
partment of Chicage v. Mosley, 408 1.8 92,
92 8.0t 2286, 38 L.Ed.2d 212, the court held
the ordinance invalid undar the Equal Pro-
tection Clause. Judpe Ceiebrezze, in dis-
sent, expressed the opmion that the ordi-
nance wes a valid ¥ ‘time, place and man-
ner’ regulation,” rather then & regulation of
speech on the basis of its content.s

Because of the importance of the deci-
sion, we granted sertiorari, 428 1.8 %11, 98
8.0t 214, 46 L.Ed.2d 188,

As they did in the District Court, respon-
dents esntend {1} that the ordinances are so
vague thui they violate the Due Process
Clruse of the Fourteenth Amendment; (2)

. “Applying those staniards o the instant
case, the pawer to license and zore businesses
and pronibit their locstion in certain preas is
clearly within the constitational power of the
City. The puvernment interest, i. e. the preser-
vation and stabiiization of neighborhoods in the
City of Detreit, is unrelated to the Suppression
of free expression. Firgt Amendment rights
are indirectly related, but only in the sense that
they cannot be freely exerclsed in specific kca-
tions, Plaintiffs would nol comend that they
are entitled to operate a theatre or bookmors,
which are commercial busintegses, in z residen.
tially zoned ares: nor cosld they claim the
rght to put on a performance for profit in a
pubtie streel.  Admittedly the regulation here is
mare restrictive, but it is of the came charke.
ter.” M., at 37

i4. “'The City did not discharge its heavy burden
of justifving the prior restraint which these
ordinances undoubtedly impose by merely es-
tablishing that they were designed to serve g
compeiitng public interest.  Since fundarnenta)
rights are invelved. the City had the further

that they are invalid under the First
Amendment a5 prior resteainis on protected
comumunication; and (3) that the classifica-
tion of theaters on the basis of the content
of thair exhibitions vislates the Egual Pro-
teetion Clause of the Fourteenth Amend-
ment. We consider their argurmests in that
order.

1

There are two parts to respondents’ chain
that the ordinances are (oo vague. They do
nol attack the specificity of the definition
of “Specified Sexual Activifies” or “Speci-
fiad Anaterical Areas.” They argue, how-
ever, that they cannot determine how much
of the deseribed activity may be permissiblc
before the exhibition i “charscterized hy
an emphasiz” on guch matter. In addition,
they argue that the ordinances are vapue
because they do not specify adequate proce-
dures or standards for obtaining & waiver
of the 1,006-foot restrigtion.

f1] We find i unnecessary to consider
the validity of either of these arguments in
the abstract. For even if there may be
some uncerteinty about the effect of the

_lordinances on other litigants, they are un- Jj8

questionably applicable to these respon-
dents. The record indicates thal both thes.

burden of showing that the method which i
chage to des! with the problem st hand was
necessary and that its effect on protected rights
was' onfy incidestal The City could legally
regulate movie theatrss and boolstores under
its polite powers by providing that such estab-
lishmianits be operared only in particular areds.
. However, this ordinence selects for
fpecial tréstment particuisr business enterpris.
es which fall within the genaral business ciassi-
fieations permissitde under zoning laws and
ciassifies thetn as reguiated uses solely by ref
¢rence i0 the content of the constitutivnally
protected materials which they purvey 1o the
public.” §IR F.2d, et 0181020,

£5. He stated in part:

"l do not view the 1000-foot provision. as g
regulation of speech nm the basis of its content,
Rether, it 5 & regulation of the right to locate g
business based on the side-effects of its loca.
tion. The interest in preserving neighborhoods
Is na! 8 subterfupe for censorshdp.” Jd, at 1023,
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ters propose to offer aduit fare on o repular
basis!* Nejther respondent hes afleged any
bagis for ciziming or anticipating any waiv.
er of the restriction as applied to its thes-
ter. It iy clear, therefore, that any slement
of vagueness in these ordinances has ot
sffected these respondents. To the exfent
that their challenge is predicated on insde
quate potice resulting in & deniul of proce-
dural due process under the Fourteenth
Amendment, it must be rejected. Cf. Far
ker v. Levy, 417 U.B. T83, 1547757, 94 S.Ct.
2547, B560-25682, 41 L.Ed.23 430

{2} Because the ordinances affect com-
mumication protecied by the Fist Amend-
mrent, respondents argve that they may
raise Lthe vagueness jssac even though there
is no uncertainty sbout fhe impaet of the
ordinances on their own rights. On severa
occanions we bave determined that z de-
fendant whose own spesch was unprotected
had standing to challenge the constitution-
ality of a statuie which purporied to pro-
nibit protected speech, or even speech argu-

ably protested” This egpeption from tra- 1As airendy noted, the only vaguensss in the s

18 Both complaints aliege that only adults are
admitted o these theaters. Nortown expresshy
alleges thal 1t “desires 1o cominue exhibiting
aduit-type motion picture fims st said thes-
ter.”” Meither respondent has indicated any
plan to exbibit pictures even arguably outside
the coverage of the ordinances.

17, "Such deims of faclal overbreadin have
been enteriined in cases imvolving statites
which, by their terms, seel to regulate ‘only
spoken words” Gooding v, Wilson, 403 U.S,
818, 520, 92 S.Ct. 1103, 1105, 31 L.Ed42d 408
(1872}, Séc Cohen v, Californin, 403 U.5. 15,
81 8.0t 1780, 28 LEA 24 284 {1971} Street v.
New York, 334 US 576, 8% S.00 1384, 22
L.Ed.2d 872 (1060), Brandenburg v. Ohin, 195
U 444, B9 5.C1 1827, 23 LEg.2d 430 (1960
Chaplingley v. New Fampshire, 315 U.5. #68, 62
S.CL 765, 86 L.Ed. 1031 {1942} In such CR5ES,
it has besn the judgment of this Court thet the
pogsivle arm to society in permitting some
upprotected speech 10 go unponished e put-
weighed By the possibility that profented
speech of others mey be muted and percaivad
Erievances lef{ to fester because of the possible
inkibitory effects of overly broad statunes,
Overbreadth awacks have aisc been alipwed
where the Court thought rights of association
were ensnared W statutes which, by their broad
sweep, might resill in burdening innocent as-
soctations. Ser Kevishian v. Board of Regerits,

diticnat rides of standing to reise sonstitu-
tional Iasues has reflected the Court’s judg-
ment thet the very existesce of some atat.
utes may cause persons not hefore the
Court to refrain from eugaging in eonstitu-
tionally protected speech or expression,
See Bresdrick v. Okinboma, 418 U8 601,
611-614, 45 B.C 2008, 20152017 §7
L.Ed.2d 830. The exception i justified by
the ovarriding importance of maintaining a
free and open market for the interchange
of idess. Nevertheless, i the statute's de-
terrent effect on legitimate expression s
not “both res! and substantial” and i the
statute & “readily subject to & nerrowing
construction by the state courts,” see Erz-
noznik v. City of Jecksonville, 422 U.5. 205,
216, 95 B.Cy, 2268, 227, 45 L.E4.2d 125, the
litigant s not permitied to agsert the rights
of third parties.

[31 ‘We are not persuaded that the De-
troit soming ordinences will have 2 signifi-
cant deterrent effect on the exhibition of
filme proteeted by the First Amendment.

BB 1.5, BBB, BY S8.Ct. 87, 17 L.Ed.2d 629
(1867); United States v, Robel, 385 U.5. 258, 88
505 418, 18 LEA2S 508 (1987), Aptheker v.
Secrstary of State, 378 1.8, 50f, 84 5.1 16539,
12 LEdhd 592 (1984);, Shelton v. Tucker [364
L5, 478, B} 5.Ct. 247, 5 L.EA2d 231 (1960)].
Fagiai gverbreadth claims have alse been eriter-
tained where statutes, by their terms. purport
10 reguiate the time, place, and manner of ex-
pressive or communicative conduor, see
Grayned v, City of Rogkfard, supra, 408 U8,
at P34-1X1, 92 8.0, at 2362-2306; Cameron v,
Johnson, 380 UK, at 617-619, 88 S.Ct., at
1338, 1399 Zwickler v. Koota, 388 1.8, 241,
240250, B8 3.0t 391, 386397, 15 L.E4Ad 444
{1967}, Thornhill v. Alzbarng, 310 1.5, 88, 60
5.Ct, 136, 84 L.E4, 1083 (J40), and where such
conduct has reguired official epproval under
faws that delagited standardless discretionary
power to local functionaries, resulting in virto-
slly unreviewable prior restratis on First
Amendment tights.  See Shuttfesworth v. Bir
mingham, 394 US. M7, 88 S.Ct 935, 22
1.Ed.2d 162 (186%8); Cox v, Lowisians, 379 1.5,
336, B53-536, 85 S.Ct. 453, 463466, 13 L.Ed.2d
471 (1968); Kunz v. New Yord, 340 TLS, 260
TV S5.CL 312, 88 L.Ed 280 {1981y Loved v,
Griffin, 303 U.5. 444, 58 S.C1, 668, 82 L.Ed, 845
(Y9387 Broadrick v. Oldshoma, 413 1.5, 801,
612623, 63 5.Cu 2968, 2016, 57 L.Ed.2d 830,
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ordinances relates to the amount of sexual-
Iy explieit setivity that may be portrayed
before the materia) can be said to be “char-
acterized by an emphasis” on such matter.
For most ffims the question will be readily
answorable; o the extent that an ares of
doubt exists, we see no resson why the
ardinances sre not “readily subject to a
natrowing  construction by - the  state
courts.”  Bince there is surely & less vital
interest in the wninhibited exhibition of ma-
terial that i on the borderline between

pornography and arfistic expression than in

the iree dissamination of eas of socia} and
poiitical significance, and sinee the limiled
smount of uncertainty in the ordinances is
ensily susceptible of a narrowing copstrue-
tiotr, we think this & an inappropriate case
in which to adjudicate the hypothetiead
claims of persons nol before the Court.
The only ares of protected rommunica-
tion that may be daterred by these ordi-
agnees comprises films containing materis)
falling within the specific definltions of
“Specified Sexua! Activities” er “Specified
Anatomical Areas.” The fact that the Pirst
Amendment protects some, though net nee-
essarily all, of thut materisl from total sup-
pression does nol wasrsnt the further con-
clugion that an exhibitor's doubts as to
whether a borderiine film may be shown in
his theater, es well as in thesters licensed
for adult prenentations, invoives the Yind of
threat to the free marke! in idens and ex-
preszion that justifies the exceptions! ap-
proaeh te constitutional adjudicstion recoy-
nized in cases lke Dombrowski v. Pfister,
88D U8, 479, 85 8.0L 1118, 14 LEd2¢ 22

The application of the ordinances is re-
spondents is plain; even i there s some
aren of uncertainty about their application
in other situstions, we sgree with the Dis-
trict Cour{ that respondents’ due process
argument must be rejected.

I
Petitioners acknowiedge that the ordi-
nances prohibit thaaters whick are not He
censed as “sdult motion pictuve theaters”
from exhibiting films which are protected

% SUPREME COURT REFPORTER
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by the First Amendment. Respondenis ar-
gue that the ordinances are therefore invalk
id ms prior restraints on free speech.

The ordinances are not chelienged on the
ground that they impose a limit on the fetal
nurmber of adult theaters which may oper-
ate in the city of Detroil. There s po ciaim
that distributers ar exhibitors of adult films
are denied atcess to the market or, come
versely, thai the viewing poblic is anable to
satisfy its appetite for sexually explinit
fare. Viewed as an entity, the market for
this commodity is essentially unrestrained

4,51 It iz true, however, that adult
fitms may only be exhibited commeretsily in
licensed theaters. But that is also true of
all motion pictures. The eity's general zon-
ing Jaws require all motiop picture theaters
to satisfy certain locational 23 well as other
requirements; we have no doubt thst the
municipality may control the leeation of
theaters as well a5 the looation of other
eoremercin] establishmenty, either by con-
fining them to cerain specified commercial
zones or by requiring that they be dispersed
througheut ‘the city. The mere fact thai
the commercial expiotiation of muteria)
protected by the First Amendment ta gub-
jeet to zoning and other licensing requirve-
ments is nol n sufficient reason for mvali-
dating these ordinances.

{6] Putting te ome side for the moment
the fact that adult motion picture thesters
must satisfy z Joeational restriction not ap-
plieable to other theaters, we are also per.
suaded that the 1,000-foot resirietion does
not, fn itself, ercate an impermissible re-
straint on protected communication. The
city's inierest in planning and regristing
the use of property for commereial purposes

Ais clearly adequate to support that king of _Jes

restriction applivable to all theaters within
the city limite. In shert, apart frgm the
faet that the ordinances freRt adult thes-
ters differently from other theators and the
fact that the lassifivation is predicnted on
the content of materiz] shown in the respec.
tive theaters, the regulation of the place
where such films mey be exhibited does not
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offend the First Amendment® We turn,
therefore, to the question whether tha clas-
sification is consistent with the Sgual Pro-
teetion Clause.

i

& rvemark attributed to Voltaive charae-
terizes our gealous adherence to the pringi-
ple that the government may mot tell the
citiven what he may or may not say, Re-
ferring t¢ @ suggestion that the violent
overthrow of tyranny might be legitimate,
he said: “T disapprove of what you say, but
T will defend to the denth your right & say
Y The essence of that comment has
been repeated time after iime in our deci-
sions invalidating attempls by the govern-
menit to impose selective contvols upsn the
dissemination of ideas.

Thus, the use of streets and parks for the
free expression of views on national affaivs
may not be vonditioned upon the sever-
elgn’s agreement with what & spesker may
intend to say.® Nor may spesch bo eur

ga tailed becsuse i_pinvites dispute, eresies

dissatistaction with conditions the way they
are, or even stirs people to mager®  The
sovereign’s agreement or disagresment
‘with the content of what a speaker has to
say may not affeet the repulstion of the
time, place, or mapner of presenting the
speech,

If picketing in the vicinity of a sehoul is
o be allowed to express the peint of wiew
of labor, that means of expression in that
place maust be allowed for other points of
view a8 well. As we said in Mosley

“The central problem with Chicago's
ordinence is thal it deserthes permissible
18, Reasonabic reguititions of the time, piace,
and manner of protected speech, where those
reguiations sre necessary to. further significant
goveramental interests, are permitted by the

First Amendiment. See, o £, Kovaes v. Coo-

per, 336 U.S. 77, 69 SOt 448, 95 L.Ed 513

(imitation on use of sound trueksh; Cox v

Louisianz, 370 U5, 850, 85 SOt 476, I3

L.Ed.2¢ 487 (ban on demonstrations in or near

a courthouss with the intent (o obstruct Jue-

ties): Grayned v. City of Roddord. 408 1.5,

104, 92 S.Ct. 2294, 33 L.Ed.2d 222 {pan on

wiiful meling, on grounds adjacent to a

picketing in terms of its subject matter.
Pegeeful picketing on the subject of a
school's labor-management dispute is per.
mitied, bul gkl other peaceful picketing is
prohibited. The cperative distinction is
the messape on a pleket sign.  But, above
all else, the Firgt Amendment means that
government has no power to resiriet ex-
pragsion beeause of iis message, its ideas,
its subject matter, or is content. Cohen
v. Califerniz, 408 U8 15, 24, 81 8.0t
178D, 1787, 28 L.Ed.2d 284 (1971); Stroe:
v. New York, 324 U.5. 576, 80 8.0t 1854,
23 LLEd2d 572 (1969}, New York Times
Co. v. Sullivan, 376 U.8. 254, 268-27G, 84
5.Ct. 710, 720721, 17 L.Bd.2d 886 [1984),
and cases cited; NAACF v. Button, 371
.5, 415, 446, 82 8.CL. 828, 844, & L.Ed.24
405 (1988); Wood v. Georgis, 5% US.
#75, 388384, BZ 5.0t 1364, 18711872, 8
L.Ed.2d 560 (1862); Terminiello v, Chica-
g, 937 UB. 1, 4, 62 S.Cc 894, 865, 93
LEd. 1331 (1949), De Jonge v. Oregon,
299 T.8. 858, 385, 57 S.06 255, 260, S1
L.Ed, 278 (1987), To permit the contin-
sed building of our pelities and caitore,
and to assure sellfulfillment for emch
individual, our people are guaranteed the
right to express any thought, free from
government censorship, The essence of
this forbidden censorship is eontent con-
trel.  Any restricticn on expressive agtiv-

ity hecause of its copfent would complete- _jes

Iy undercet the ‘profound mationai com-
mitment to the principie that debate on
public issues should be uninphibited, ro-
bust, and wide-wpen., New York Times
Ca. v. Suffivan, supre, 376 U.S,, at 270, 84
5.C%, at 721

schoal, of any aoise which disturhis the good
order of the schaol session).

18, 5 Talientrve, The Friends of Voltaire 189
(1907

26. See Hagee v, CIO, 307 US. 346, 518, &0
§.CL 54, 964, 83 LEd. 1423 (opinton of Rob-
erts, L)

21. TYermiwiaflo v, Chicages, 337 U.S. i, 4, 68
5.Ce, 84, 895, 43 L =d, 1131,
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“Necessurily, then, under the Equal
Frotection Clause, wol o mention the
First Amendment iself, government may
pol grant the use of a forum to people
whosg views it finda seceplable, but deny
use to these wishing to express less fa-
vared or more controversial views. And
it may not select which issaes are worth
diseussing or debating in public facilities.
There is an ‘equaiity of statos in the field
of idess,’ and government must efferd all
points of view an egual opportenity to be
heard, Onee 2 forum i5 opened up to
assembly or spesking by some groups,
government may not prohibit ethers from
assembiing or apeaking on the hasis of
what they intend t6 say. Selective exclu-
sions from & public forum may not be
hased on content alome, and may not be
justified by reference to content alone."
468 U.B., af 95-96, 92 S.Cu, at 2280,
{Footnote omitted.)

This statement, and others 1o the same
effect, read Hterally and without regarg for
the facts of the case in which it wes made,
would zbsolately preclude any reguatation of
expressive activity predicated in whele or in
part on the content of ihe comsmunication.
But we learned long ape that brosd state-
ments of principle, no matter how correct in
the context in which they are made, are
sometimes qualified by eomtrary desisions
before the sbaolute lmit of the stated prin-
ciple is rezched® When we review this
Court's zctual adjudications in the First
Amendment ares, we find this to have bean

s the ecase iwith the stated principle that

there may he no resiriction whatever on
expressive activity because of its content.

22, S%eec e g, Kastigar v. United States, 406 U.S,
441, 434483, 92 801 1853 16611852 32
LEd.2d 212; United Gas fmp. Co. v. Conlinen-
tal (il Co., 381 1.5, 392, 404, 85 §.CL 517,
1524, 14 L.EQL2d 466,

23, See Bond v. Fiopd, 385 LS. 118, 133134, 87
8.Ct. 338, 348, I7 LEd2d 285 Harisiades v,
Shaughnessy, 3. U.5. 3B0, 582, 72 S.Ct. 512,
530, 56 L.Ed. 586; Musser v, Liah. 335 U8 85,
90101, G S.Ct 397, 398-360, 92 L.Ed. 382
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[71 The yuestion whether speesh i, or is
not, protected by the First Amendment of-
ten depends on the content of the speech.
Thus, the line between permissible advocacy
and impermissible ineitation to crime or vio-
lence depends, not merely on the setting in
whieh the speech oecurs, but also on exaetly
what the apeaker had to say ™  Similarly, it
ig the contert of the utteranee thal deter-
mines whether it is 2 protected epithet or
arn  unprotected “fighting comment” ™
And in time of war “the publication of the
sailing dates of transports or the number
and iocation of troops” may pnguestionably
be restrained, see Nesr v, Minnesoiz ex red.
Oison, 283 U.5. 687, 716, 51 B.0t. 625, 681,
16 L.Ed. 1857, slthough publiestion of news
stories with a differeat contert would be
protectied.

8] Ever within the ares of protested
apeech, B difference in content may require
2 different governmental responge. In
New York Times Co. v. Sullivan, 76 UB.
254, 84 8.0t 710, 11 L.Ed¥d 686, we recog-
nized thet the Pirst Amendment places im-
itations or the Stetes’ power to enforee
their ibe! lawe. We held that & pubiic
official may not recover damages from &
eritic of his officiel conduet without proof
of “malice” g8 specially defined in that
opinion®  Implictt in the opinion is the
aszsumption that i the content of the news.
paper ariicle had beern differeni—that is, if
its subject matter had not been & public
officigimws loszer standsrd of precf wonld
have been ardeguate.

A8 In o serles of loter cases, in whieh _jor

separate individusl views were frequently
stated, the Court addressed the broad prob-
lem of when the New York Times standard

4. in Chaplinsky v. New Hampshire, 315 U.8.
568, 574, 82 S.Ct 765, 770 86 L.Ed [a31, we
hei! that a statuts punishing the uwse of
“demned  racketeer{s” and “damned Fas-
cist{s}” did net unduly {mpair Hberty of expras-
sion.

28, “Actual malice" is showr by proof thet a
statement was made “with knowledge that it
way false or with reckless disragard of whether
it wes Ealse or not.” 376 U.S., nt 280, B4 5.Ct,
at 726,



090643%

427 1.4, a8

YOUNG v. AMERICAN MINF THEATRES, INC.

2451

e as ¢ 8,0 2448 (18703 .

of malice was required by the First Amend-
ment, Despite a diversity of opinion on
whether i was required only in cases in-
vetving public figures, or alss in cases in-
volving public issuss, end on whether the
character of the damages daim matiered, a
common thread which ran through all the
opinions was the assumption that the ruls
w0 be applied depended on the content of
ihe communication® But that assumption
did not contradiet the underlying reason for
the rule witich v generaily described as &
peohibisien of regulstion hased on the con-
tent of protected communication. The es-
senee of that rule is the need for abeslute

neutrality by the government; its veguln-

ton of communieation weay not be affeated
by sympathy or houtility For the point of
view being expressed Dy the communica-

se tor® Thus, aithough jthe content of & sto-

26. See, for ewample, the discussion of the
" 'public or geners! interest' teer” for determin.
ing the applicability of the New York Times
standard in Gertz v, Robert Welch, inc, 4}%
U.S. 323, 348, 54 S.Ct. 2697, 3010, 4! [.Fd.ad
789, and the reference, i, i 348, 94 S.CL., at
3011, to & factusl misstatement “whose cantent
did not wamn & ressonably prudent edior oy
broadeaster of it defamatory potential™ The
mere fact that an alloged defamatory statersent
1s false does not, of course, place it comtprelely
beyond the protection of the Firil Amendment.
"The First Amendment reguires that we pro-
tect some falsehood it order (o protect speech
thal matters." Id, &t 341, 04 S5.Ct at 3007,

Z7. Thus, Professor Kabven wrote in The Cone
cept of the Public Forum: Cox v. Louisigna,
19635 Sup.CLRev. |, 20

"“[The Equal Protection Glauge} is Hgely to
provide a second line of defense for VIgoTOUS
users of the publc forom, If some Broups are
exemptad from a protdbition on parades and
pickets, the rattonale for regulation is tataliy
impeached. The oblection can then no ianger
be: keyed to interferences with ather nees of the
public places, but would appear 1o immplicate
the kind of message that the groups wete
transmitting, The regulation would thus slip
from the newtrality of time, place, and circurg-
slance inio a concern about costent. The re-
salt is that equal-protection analysis Ir, the ares
of speech issues would merge with congdera-
tions of censorship, And this js precisely what
Mr. lustice Black argued in Cox:

“But by specificaliy permitting picketing for
the publication of labor union views, Louistana
is attemypling Lo pick ang choose among the
views it is wiliing to have discussed on its

ry mnst be examined to devide whether it
involves 1 public figure or & public issue,
the Court’s application of the relevant rufe
may not depend on its faverable or unfavor-
zbie appraisal of that figure or that issue.

{16) - We have recently held that the
First Amendment affords some proteciion
to commereial speech® We have slse made
it clear, however, that the conteni of o
particular advertisoment may determine
the extent of its protection. A public rapid
transit system may secept some advertise-
ments and reject others® A wtale stabtute
may permit highway billboarda to advertise
businesses losated in the neighborhiood but
not elgewhere® and regulatory commissions
may” prohibit businessmen from making
statements which, though Hterslly true, are
potentially deeeptive® The measure of

strestg. Mt s thus wving o prescribe by law
what matters of public interest people it allows
o assemble on Hs streets may &nd May pob
discuss. This seems te me to be censorship in
& most odious form .7 379 ULS., at
481, 85 S5.CL, at 4531."

8. Virginiz Pharmacy Beard v. Virginiz Con-
sumer Councll, 425 LS, 748, 96 .41, IR17, 48
L.E&:2E 346,

9. Lehatan v, City of Shalter Heighes, 418 1.8,
288, B4 S5.Ct 2744, 41 LEA2d 770 (product
advertisitig accepted, whife political cards re-
jected),

38, Morkham Advertising Co. v State, T3
Wash.2d 405, 435 P.2d 248 (1568), appesi dis-
missed for want of a substantial federal ques-
tion, 383 U.5. 316, B9 5.C1 853, 2] L.LEA.2d 512,

2k, In NLRB v. Gissel Packing Co., 385 U8, 575,
617, 88 5.CL 1018, 184}, 23 L.E4.2d 547, the
Conrt upheld a federn? statine which balanced
an employer's free spesch right to comuooni.
oRte with s smployees agrinst the employees’
rights to associate freely by proviging that the
exprassion of “ ‘any views, argument, or opin.
on' " should mt be “'evidence of as unfair
iabor practice” " so long as such expression
contains *‘no threat of reprsal or foree of
prosriee of bemefit' " whish would frvolve ister-
fargnce, restraint, or coercion of emplovess in
the exercise of their right to self-organization.

The power of the Federal Trade Comuniosion
to restraiiy misisading. as well as false, staye.
ments i Jebels and advertisements hae iong
been recognized, See, ¢ g, Jacab Siegel Co. v
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constitutional progection to be efforded
eommareial speech will surely be governed
iargely by the content of the cowmunica-
tion ¥

More directly in point are opiniens deal-
ing with the guestion whether the First
Amendment prohibits the Stale and Feder-
al Governments from wholly suppressing
saxually ariented materials on the basis of
their “obscene character” In Ginsherg v.
New York 890 1.8, 628, 88 5.0t 1294, 20
L.Ed.2d 195, the Court upheid a conviction
for selling to & miner magazines which
were concededly not “obseene” if shewn to
adults, Indeed, the Members of the Court
who wonld acsord the greatest protection to
such materials have repeatediv indicated
that the State could prohibit the distribu-
tion or exbibition of such materials to juve-
nilas and unconsenting adults® Surely the
First Amendment doeg fnot foreciose such a
prehibition; yet i ix equally clear that any
such prohibition must rest squarely on an
appraizsal of the content of materinl other-
wise within a constitutionally protected
area.

Buch 2 line may be drawn on the basis of
condent without vislating the government's
paramount ebligaiion of neugrality in s
regulation of protected communicstion.
Far the regulation of the places wheve sex-
velly explicit films may be exhihited is
unaffected by whatever social, political, or
phitorophical messepe & fikm may be intend-
ed 1o communivste; whether 2 motion pie-
tore ridleules or characterizes vne point of

FIC, 327 US. 608, 66 S.C1 735, 90 L.Ed. 885

FTC v, Retional Comm'n on Ege Nutrition, 517

¥.2d 485 (CAT 19751 E F. Drew & Co. v FIC,
235 F24 5, 740 {{A2 19563,

32, As Mir. fustice Stewart pointed ol in Vir-
Binfa Pharmacy Board v Virginde Consumer
Council, supra, 425 U.S., at 779, 46 5.0, at
1834 (concurring opinion), the “differences be-
Lween commercial price and product advergs-
ing and ideotogical communication™
permits reguiation of the former that the First
Amendment would not Lolerate with reEpant 1o
the igtter.

33. In Parig Adult Theatre T v, Siaten, 413 U5,
48, 73, 83 S.Ce. 2628, 2665, 37 L.Ed.2¢ 446, Nir.
Jostice Brennan, in z dissenc joined by Mr.
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view or another, the effect of the ordi
nances 5 exactly the same.

{il] Moregver, even though we recog
nize thai the First Amendment will not
tolerate the total suppression of eroiic me~
terialz that have some arguably artistic val
ue, it is manifest -that soelety's intorest in
protecting this type of expression is of 2
wholly different, and lesser, mapgnitude
than the interest in untrammeled politieal
debate that inspired Vellaire's immortsl
comment.  Whether puolitical oratory or
philesophical discussion moves us to applaud
or to despise what is said, every schoolchild
ean understand why par duty to defend the
right 1o speak remaing the same. But few
of a5 would marsh our sone and daughters.
off 1y war to preserve the citizen’s right o
see “Specified Sexual Activities” exhibited
in the theaters of our choice. Even though
the First Amendment protects communics-
tion in this area {rom total suppression, we
hold that the State may legitimateiy use
the content of these wmaterials us the basis

Hor placing them i a different elassifice- _jn

tion from other mation pietures,

{32,13] The remaining question is
whether the fine drewn by these ordinances
i9 justified by the city's interest in preserv-
ing the charscter of its neighborhoods. On
this question we agree with the views ex-
pressed by Distriet Judpes Kennedy and
Gubow. The record disciosed 1 factual be-
sis for the Cowmmon Coumcil's conciusion
that this kind of restriction will have the

Justice Stewart and Mr, Justice Marshall, ex-
plained his approsech to the difficudt probiem of
otyscenity under the First Amendment:

“1 would hold, therefore, that at josst in the
absence of digtribution to juveniles or obtrusive
eXposure to anconsenting adults, the First and
Fourteenth Amendments prehibil the Stste and
Federal Governments from attemjting wholly
to supnress sexually oriested materfals on the
basis of their allegedly ‘obscene’ contents
Nothing in this sppreach precludes those
povernments from {aking action to serve what
may be strong atd leghimate interests through
regutation of the manner of distribution of sex-
ually orenied malerial” Id, at 113, 83 5.Ct.,
ar 2662 :



0906431

427 US. 73

YOUNG v, AMERICAN MINI THEATRES, INC.

2453

Cite ma B3 B0 2440 (1078)

desired affect.® Ii i not our function to
appraise the wisdom of its decision to re-
quire adult theaters to be separatod rather
thar comeentrated in the same arems. In
either event, the tity's interest in attempt.
ing to preserve the quality of urban life i
one thati must be accorded high respect.
Moreover, the city must be allowsd & rea-
sonabie oppertunity te experiment with so-
lutiens 1 admittedly serious problems,
Since what ix ultimately al stake iv noth-
ing more than s lbmitation on the plaee
where adult films may be exhibited ® even
though the determination of whether g

A2z dparticular film fits that characterization

turns on the nature of its content, we con-
tlude that the eity's interest in the present
and future character of is neighborkoods

M. The Common Council's determination was
that & contentration of “aduft” movie theaters
czuses the ares to deteriorate and become &
focus of crime, effects wiich are not attribuss-
bie te theaters showing other wypes of fllms. It
is this secondary effect which these zoning
ordinances attempt (0 avoid, net the disseming.
tian of “offensive” speech. In comenst, in Fro-
otk v. City of Jacksouville, 472 1.5, A, 85
E.C 2268, 45 LEd.2d i25, the Justifications
afferad hy the oity rested primarily on the city's
ifstesrest in profecting its citirens from BEPOSULE
to upwanted, “offensive” spesch. The anly
secondary effect relied on 1o suppors that ordi-
nance wis the impast on traffic—ae effect
which might be caused hy s distructing opes-
air miovie even iF it di8 not exhibit nudity.

3. The situation would be quite different if the
ordinance had the effect of suppressing, or
greatly restricting access (o, lawful speech.
Here, however, the District Court spacifically
found that “{{}he Ordinances 6o nor affect the
operation of existing establishments hut enly
the incation of new ones. There aye miyriad
luecations in the City of Detroit which maet be
aver I000 feet from estisting regulated estab-
ishments, This burden on First Amendment
rights ie alight.” 373 F.Supp., at 370,

It should aigs be aoted that the defindtions of
“Specifizd Sexpal Activities” and “Specified
Anatomienl Arazs” in the zoning ordinances,
which require an smphasis on such matter and
primarily corcern conduct, are muck more Bm-
itect than the terrs of the public nuisanee vidi-
nence imvelved in Erznoznfk, supra, which
aroadly grohibited scenes which cowd not be
deemed inoppropriste even for Juveniles,

“The ordinance is motl directed against sexuaihy
expileit nudity, nor Is & otherwise limited.
Rather, it sweepingly forbids display of ali

adeguately supports its classifieation of mo-
tion pictures. We hold that the zoning
ordinances requiring that adult jmotion pic-
ture theators not be losuted within 31,000
feet of two other regulated uses does not
vislabe the Egual Protection Clause of the
Fourteenth Amendment,

The judgment of the Court of Appesls is
Reversed,

Mr. Justice POWELL, coneurting in the
judgment and portions of the opinion.

Although I agree with mach of what ia
said in the Court's opinion, snd concur in
Parts I and II, my approach i the resolu-
tien of this case I8 sufficently different to
prompt me to write separately! [ view the

fiims containing any umeovered Wutiocks or
breasts, irrespestive of coatext or pervagive-
ness. THus it would bar & fim contalning a
pictatre of & baby's buttoels, the nude body of &
WAr victim. or stenes from & culture in which
nudity is indigenous. The ordinance also might
profiblt newsrael scenes of the opening of an
art exhibit a5 well as ghots of bathers on a
beaeh. Clearly 20l nudity cannot be deemed
obseene even a8 to minors. See Ghisberg v,
Newvr York, supra, MNor can such 2 brogd re-
strietion e justified by any other povernmeytal
intercst pertaining to minors. Speech that &s
neither obscene ag to youths aor subject to
some other legitimate proseription camnot be
suppregsed solely 1o protect the young from
ideas or images that a legisiative body thinks

o=

unsuitable for them,” 422 0.8, a1 23204, 9

8L, ar 2274.
Moreover, unlite the ordinances u this case,
the Erznoznik ordinamee sipgled out movies
“rontaining even the most flesting and nmo-
cetis, giimpses of nudity LM, s 21,
85 5.CL, at 2275,

The Court's opinlon in Erzpozaik presaged
our holding today by noting that the presussp-
ton of stetutory vakidicy “has less foroe when o

. classtfication tums on the subject matter of
exprassion.” ki, at 215, 85 5.Cu, & 2275
Respondents’ position is that the preswmption
has no force, or more precisely, that any classh
ficatlon basad on subject matter is ahsolutaly
profibited,

L [ dv noe think we need ceach, nor am 1 in-
clined to agree with, the holding in Part i1 (and
supporting discuysion) that soncbscens, eratic
materials may be treated differentdy under First
Amendmert principles from other forms of
protecied expression. | do not sonsider the
conclugions in Part I of the opinion to depend
on distinctions between protected speech.
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cBsE a8 prasenting an example of innovative
land-use regulation, impliesting First
Amendment eoncerns only incidentslly and
te & Hmited exfent.

I

One-baif century ago this Court broadiy
sustrined the power of local municipalities
to utilize the then selatively novel concept
of land-use regalation in order to meet ef
fectively the ineressing enereschments of
urbanization upon the quality of life of
thelr citizens, Euefid v. Ambler Realty Cs,
272 U8 B85, 47 3.0t 1M, 71 L.Ed 308
(1926, The Court there noted the very
praclical comsideration undevlying the ne-
cessity for such power: “{Wlith the great
increase and concentration of population,
probiems have developed, ané constantly
are developing, which require, ard will aon-
tinue to require, additional restrietions in
respect of the use and ocoppation of private
lands in wrban communities. Id, at 386
387, 47 801, 2t 118 The Court aiso_jlaid
vul the general boundaries within which
the zoning power may eperaber Resirictions
upon the free use of private land must find
their justifications in “some aspect of Lhe
police power, asserted for the public wel-
fare”; the legitimacy of any perticalar re-
striction must be judged with reference to
all of the surrounding circumstances and
conditions; and the Jegislative judgment is
tr contral in caves in whick the validity of
partivalar zoming regulation is “fairly de-
batable.” Jd, at 887, 888, 47 S.0t, at 118,

in the intervening years zoning hes be-
come an accepted necesgity in our increas-
ingly urbanized soelety, and the types of
roning resirictions have taken on forms far
more complex and fanovative then the ordi-
nance involved in Euelid In Village of
Belle Terre v. Borass, 416 UU.8. 1, 94 §.Ct,
1586, 89 L.Ed.2d 787 (1974), we considered
an unusual regulation enacted by 4 small
Long Isiand community in an apparent ef-
fort to avoid some of the unplensantness of
urban Hving., It restricted land use within
the village to single-family dwellings and
dafined “family” in such a way that no

96 SUPREME COURT REFORTER
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more than two unrelated persons could in-

- habit the same houvse. We upheld this ordi-

nance, noting that desires to avoid conges-
tion snd noise from both people and vehi-
cles were “legitimate gpuidelines in & land-
pse project addressed io family needs” and
that It was quite within the village's power
te “make the ares a senctuary for people”
Id, at 9, 94 5.0t &t 1541,

11

Apgaingt this background of precedent, it
iz clear beyond guestion that the Detreit
Commen Council bad brosd regulztory pow-
er to deal with the problem that prompted
enattmenl of the Anti-Skid Row Ordinance.
As the Courl notes, arte, st 2444, and n. 6,
the Council was motivated by its perception
that the “regulated vses” when coneentrat-
ed, worked 2 “deieterions effect upon the

_iadjzeent aveas” and could “contribute to _t1s

the blighting or downgrading of the sur-
rounding neighborhoed.” The purpese of
preventing the deterioration of commercin
neighborheods was certainly within the con-
cept of the public welfare that defines the
limits of the polce power, See Herman v.
Farker, 348 U.5, 26, 3233, 75 8.0¢ §8, 102,
8¢ L.E4. 27 (1984}, Respondents apparently
concede the legitimacy of the ordinance as
passed in 1962, byt challenge the smend-
ments 16 years fater that brogght within ifs
provisions aduilt thesters as well as adult
booksieres snd “topless” cabarets. Those
amendments resuhied directly from the
Common Councils determination that the
recent proliferation of these esiablishments
and their tendency to clester in eertain
parts of the eity would have the sdverse
effect upon the surrounding areas that the .
erdinance was aimed at preventing,

Respondents’ attack on the amended crdi-
nsnee, insofar ag it sffects them, can be
stated simply. Contending that it is the
“character of the right, mot of the limita.
thon,” which governs the standard of judi-
cial review, sea Thomas v. Jollins, 323 1.9
516, B38, 65 B.Ct. 315, 322, 68 L.Bd 430
(1945}, and that woming repulations there-
fore have no talismanic immunity from eon-
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glitutional chellenge, f. New York Times
Co. v, Sulfivan, 876 U.5. 254, 260, %4 200
718, 728, 11 L.Ed.2d 686 {1964), thay argue
thet the 1972 amendments abridge First
Amendment rights by resiricting the places
at which an adult thenter may locate on the
hasis of nothing more substantial than up-
proved fears and apprehiensions about the
effects of such 2 business npon the wur
ronnding aren.  Gf, & g, Terminiells v
Chicago, 337 U8, 1, 6% 8.0t 894, b3 L.Ed,
1331 (3049%, Cox v. Lowisiana, 970 114, 536,
85 B.Ct. 483, 18 L.Ed.2d 471 (1865). And
even if Detroit's interest in preveniing the
detericration of business areas is sufficient
to justify the impact upon fresdom of ex-
presgion, the ordinance is neverthelems ip-

e valid beenuse It impermissibly diserivinates

between types of thesters saiely on the
hesis of their content. See Police Dept. of
Chicage v, Mosley, 408 U.S. 82, 92 8.0t
2286, 33 L.Ed.2d 212 (3972

1 reject respondents’ argument for the
foliowing reasous.

I

Thia is the flrst case In this Court in
which the interests in free expression pro-
vected by the First and Fourteent: Amend-
tments have been impiteated by o municipal-
ity's commercial zoning ordinsmces. Re-
spondents would have us mechanically ap-
ply the doctrines developed in sther con
texts. But this situation is not analogous
te eases involving expression in publie fo-
rams er fo those involving individual ex.
pression or, indeed, to any cther prior case,
The unique situation presented by this ordi-
nance crlis, a8 cases in this brea so often do,
for & eareful inguiry into the sompeting
coneerns of the Btate and the interests pro-
tected by the guarantee of free exprassion.

Berause 2 substantial burden rests upen
the State when 1 would Iimit in BNy way
First Amendment rights, it is necessary io
identify with specificity the nature of the
infringement in each case. The primary
concern of the free speech gusrantee is that
there be fuli opportunity for expression in
i of s varied forms to convey o desired

mesgage, Vital to this concern is the corol-
lary that there be full apportenity for ever-
yone o receive the message, Ses, 2 g,
Whitney v. California, 274 U 8. 867, 877, 47
S.CL 841, 648, T L.Ed. 1095 (1827) (Bran-
deis, J.. concurring); Cohen v. California,

408 T8 15, M, 81 B.Ch 1985, 1787, 29

LEd2d 284 (1971} Procarier v. Martines,
416- ULE. 396, 406408, 94 5.0t 1800, 1808~
W09, 40 L.EA.2d 224 (1974), Kleindienst v,
Mandel, #8 US. 7583, 762-765, BZ 8.t
2576, 2581-2582, 38 L Ed.24 683 (1872) Vir
ginfa Pharmacy Board v. Virginig Consum.
er Counedl, 425 U3, 748, 765765, 96 5.0,
817, 1826-1827, 48 L.Ea2d B (1976
Motion pietures, the medivm of expression
involved here, are fully within the protes-
tion of the Firs! [Amendment,
Burstyn, Inc. v. Wilson, 343 U.8S. 495, 501~
603, 72 5.Ct. 771, 96 L.Ed. 1088 {1952). In
the guarter rentury since Burstyn motion
pietures and an analopous medium, printed
books, have been befere this Conrt on meny
oecasions, and the person asseriing = Firat
Amendment elaim ¢ften has been a theater
owner or & bookseller. Qur cmses reveal,
however, that the centrsl coneern of the
First Amendment in this ares is that there
be & free flow from sregtor to sudience of
whetever message & fiim or a book might
cotivey. Mr. Justice Douglas stuied the
core idex puecinetly: “In this Nation every
writer, actor, or preducer, no matter what
mediam of expression he may vse, should be
freed from the censor.” Superior Films v.
Department of Eduestion, 846 U.8. 587, 536,
4 8.CL 286, 287, 98 L.Ed, 389 (1864) (con-
curring opindon). Ip many insisnces, for
exumple with resper( to eertwin criminal
statotes or censorship or lcensing schemes,
it is only the theater owner or the booksel-
ter who can protect this interest. But the
central First Amendment concers remaing
the need to maintain free access of ‘the
public to the expression, See, e g, Kings-
jey Books, Inc, v. Brown, 554 U.8. 486, 442,
77 8.0t 1325, 1 LEA2G 1469 (1957) Smith
v. Californiz, 361 U.8. 147, 150, 153~154, 80
5.CL 215, 235-219, 4 L.Ed2d 206 (1955);
interstale Cireuft v. Dallas, 380 US. 673,
833684, 88 SB.Ct 1298, 13021308, 20

doseph _im
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LEd2d 225 {1968):; compare Mareus v
Search Warrant, 387 U.8, 717, 746, 81 5.0t
1708, 1718, & L.Ed42d 1127 (1961), and A
Quantity of Books v. Kansas, 378 U.8. 205,
218, B4 &Ct 1723, 1727, 12 L.Ed2d 808
(1964), with Heller v. New York, 412 US.
483, 451482, 58 8.CL 2788, 2794, 87 L.Ed24
745 {1873); und of. Baniam Books, Inc v.
Sullivan, 372 VK. 58, %0-71, 88 S.Ct. 631,
635, 9 L.Ed.2d 584 (1968).

In this case, there iz no indication that
the application of the Anti-3kid Row Ordi-
nange (o aduit theaters has the effect of
suppressing production of or, to any signifi-
cant degree, restricting access to adult movw-
jes. The Nortown concededly will not be
abie to exhibit adult mavies at its present
location, and the ordinance fimils the pogen-
tial loeation of the proposed Pussy Cat
The consirainis of the ordinance with re-
spect o location may Indeed create econom-
ic joss for some who are engaped in this
business. But in thiz respect they are af-
fected no differently from any other com-
mercial anterprise that suffers economic
detriment as & result of land-use regulation.
The cases vre Jegion that sustzined zoming
againat elaims of gerivus ecconomic damage.
See, e g, Zehn v. Board of Pubfic Works,
44 U.B. 325, 47 S.CL 694, 71 L.Ed 1074
{1927).

The ingquiry for First Amendment pur-
peses is ot concermes with econemic im-
pact; rather, it looks only to the effect of

2, The communication tnvojved bere is not &
kind in which the comtent or effectiveness of
the message depends in some messure upsn
whiere or how it is canveyed. Cf. Cox v, Lowuisi-
ans, 379 U5 536, 85 S.Ct. 463, 13 L.Ed.2d 4Tt
(I965), Brown v. Louisiana, 383 U.S. 131, 86
S T8, 15 LED.2d B37 {1968), Police Dept
of Chicagn v, Mosley, supra, 408 U.5, 02, 53, 92
5.Ce. 2286, 2288, 33 1.Ed 2d 212 (1872,

There Is no suggestion that the Nortown is,
or that the Pussy Cat would be, anything knore
than a commercial purveyor. They do ot pra-
fess to convey their own personal MERFAZES
through the movies they show, so that the only
tommunication invedved i that contained in
the movies themselves. Cf United States v.
CBrien, 381 UK. 367, 376, 88 5.1, -1673, 1878,
20 L.Ed.2d 872 (1368); Spence v. Washington,
418 U.5. 405, 468411, ™ 5.0 2787, 2726w

| 2730, 41 LEd.2d 842 (1974},
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this erdinance upon freedom of expression,
This prompts essentislly two inguiries: (i}
Does the ordinance imposs eny content firmi-
tation on the crestors of adult movies or
their ability t¢ make them available to
whotn they desire, and (ii} does it restrict in
any significant way the viewing of ihese
movies by those whe degire to see them?
On the record in this case, these inguiries
must be answered in the nepative. Af most
the impact of the ordinanee on thess inter-
ests s incidental and minimal? Detroit hus
silenced no message, bad nvoked no consor-
ship, and has imposed no limitation upon
those who wigh to view them. The ordi-
nance iz addressed oniy to the places at

which this type of _expression may hbe ¢

presented, & resiriciion that doss nof inter-
fere with conteat. Nor iz there any signifi-
cant overall curtaiiment of adult movie pre
sentations, or the opportunity for & messege
te reach an aodience. On the basis of the
District Court’s finding, ante, st 2458, n. 35,
it appesrs that if & sufficient markel oxisty
tn support them the number of aduft movie
theaters in Detroit will remain approxic
mately the same, free to purvey the same
message. To be sure some prospective pa-
trons may be inconvenienced by this disper-
gal’  Bui other patrons, depending upon
where they Hve or worky may find i more
cenverident to view an adult movie when
adult theaters are mof cumeentrated in a
particular section of the city.

3. The burden, it should be nnted, is no different
fromy that imposed by more common ordis
rances that restrict to commercial zones of &
city movie theaters generaity as weil as other
types of businesses presenting similar (raffic,
patkting, safety, or noise problems. After a half
century of sustaining traditional zoning of this
kind, there ls no reason 1o balieve this Comt
would invalidate sueh an ordinance as violative
of the First Amendment.  The only differsnce
petween such an ordinance and the Detrsit
ordinance lies in the reasons for reguating the
location of aduit theaters. The special public
interest that suppoerts this ordinange la centain-
ly as substantial as the interests that support
the normal ares zoning to which all mevic
theaters, Iike other corumercial establishmends,
lang have been suipject.
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In these eireumstances, it is appropriate
to analyze the permissibility of Detroit's
action under the four-part test of United
States v. O'Brign, 391 U.8. 867, 377, 8% 5.Ct.
1673, 1679, 20 L.Ed.2d &7 (1988). Under
ihat test, & governmental regulation i suf-
Triently justified, despite its incidental im-
pact upon Firal Amendment interests, “if it
i within the constitutions! power of the
Government; if it furthers an imporant or
substantial governmental intersst; i the
Eovernmental interest is uwnrelated to the
suppression of free jexpression: znd i the
incidents] restrietion on First
Amendment freedoms is no greater than is
essential to the furtherance of thet inter
est.” Ibid  The factusl distinctions be-
tween & prosecation for destruction of a
Selective Service registration certificate, as
i O'Brien, and this cese are substahtin),
irat the essential weiphing and valancing of
eompeting interests are the smme. Of. Pro.
cunfer v. Martinez, 418 (1.8, ut 400412, 04
8.0t at 1805-1810.

There i, us noted earbier, ne question
thet the ordinance was within the power of
the Detroit Cornmon Councll to enset. See
Berman v. Parker, 548 1.8, at 32, 76 8.0t
8 102, Nor is there doubi thal the inter-
esis furthered by this ordinznee are both
important end substantial. Without stable

4 Respondonts. sitack the nature of the evi-
gence upon which the Cotrinon Council acted
te bringing adult entertainment establishments
usder the ordinance, and which petitioners
submitied 1o the District Court In support of i€
That evidence consisted of reparts and affida-
vits from sociologists and urban planming ex-
perts. as well as some laymen, on the tyele of
deray that bad been sterted in areas of other
cities, and that could be expected in Bratroit,
from the influx and eoncentration of such =2
teblishments. Respondents insisi {hat a major
pert of that cyele is & dind of “setf-filfitisg
prophecy” in which z business esiabiishment
nelghthoring on several of the “regulated uses™
perceives that the area s going downhill eco.
nomiealiy. and moves out, with the result that
a less desirable establishment takes jts place—
thus fulfitling the prophecy made by the mare
repitable business.  As noted eartier, suprd, at
2454, respondents have tried to anglogize these
types of fears 10 the apprefension found insuf-
ficient in previops cases to Justily stifiing free
expregsion.  But cases like Cox and Terminiel

neighborhoods, both residential snd com-
mercial, large sections of & wodern city
quickly tan deteriorate ints ay urban jongle
with iragic consequences to sotial, enviren-
mentel, =nd economic values, While I
egree with respondents that ne aspeet of
the polive power enjoys immunity frem
searching constitutional scrutiny, it alse is
wndenizble that zoning, when used o pre-
serve the character of specific aress of 2
eity, iz perhaps “the most essential function
performed by loeal government, for itis ane
of the primary means by which we protect
that sometimes diffieult o define concept
of guality of life." V¥illage of Belie Terrs v.
Borams, 418 U.8., &l 13, 84 5.0, st 1542
{Marshall, J., dissenting).

The third and fourth tests of O"Brien also
are met on this record. I i clesr both
from the chronology nnd from the facts
that Detroit has net 2mbarked on an effort
to suppress free expression. The ordinance
wis already in existence, and ks purposes
ciearly set out, for z full decade bafore
adult establishments were brought ender it
When this oceurred, It is clear—indeed it s
not serfously challenged—that the povern-
mental interest prompting the inclusion in
the ordinance of sdult establishmenis was

whobly unrelated to any suppression of jfrec s

expression.t  Ner {s there reason to ques-

{6, upot: which respondents rely, invokved indi-
vidimls desiting to express their own messages
rather than commercial exhibitors of films or
vendore of books. When an individual or a
group of individuials Is silenced, the message
itself fs silenced and free speech is stifted, In
the context of movies and books, the thore ept
analogy t0 Cox or Termindellc would be the
rensorship cages, It which a State or & muonick.
paiity attempted o suppress copées of partic-
lar works, or the Heensing cases in which that
danger was presented. But g zaning ordinance
that merely specifies where a theater may io-
cate, and that does nut reduce significantly the
nutiber or acceasibiity of theaters presenting
particular fitme, stifies no sxpression. Mare-
over, the Camman Council did not inversely
zone adult theaters in an efford 1o protest citi-
ony agsinst the content of nduli rwovies. If
that had been is purpese, or the effect of the
amendment 10 the ordinance, the case might be
analopous to those cited by Me. Justice STEW-
ART's dissent, post, &t 2458. Moreover, an
intent or purpose to restrict the commumicarnion
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tion that the degree of incidental enarosch-
ment upon such expression was the mini-
mum necessary to further the purposs_jof
the ordinance. The evidence presented to
the Commen Counei! indicated thet the ur-
ben deterioration was threatened, not by
the coneentration of all mowie theaters with
other “reguiated uses,” but ouly hy & con-
centration of those that elected to specinlize
In adult movies.* The eave would present a
different situntion hed Detroit brought
within the ordinance types of theaters that
had not been shown to contribute to the
teteriotation of surrounding arcas.®

IV
The dissenting opinions perceive sepport
for their position in Erenoznik v. City of
Jacksonvilie, 422 T1.8. 205, 95 8.0¢. 2888, 45
LBd2d 125 (3975). I beliave this pereep-
tign i 4 clowded one. The Jacksonville and
Detroit ordinances are yuite dissimilar, and
our analysis of the infirmities of the former
i8 inapplicable to the latter. In Erznoznik,
s#n ordinance purporting to prevent a nui-
samee, a0l & comprebensive ouing ordi-

self because of its nature would make fhe
O'Brien test inapplicable, See O'Brien, 3%1
.5, at 382, BB 8.0, mt HGR]: Sperce v, Wash-
ington, 418 U.5., at 414 n. &, 94 §.0L, a1 3732,
ot Stromberg v. California, 283 (.5, 358, 51
S.{t, 532, 75 LEd §137 (19315 But the Com-
meoen Council simply acted (o protect the eco-
nomic integrity of large areas of jts city against
e effects of a prediciable interaction between
a concentration of certain busimesses and the
reaponses of people in the srea. 1l it had been
concerned with resiricting the MESsags pur-
veyed by adulf theaters, il would Save tried to
ciese them or restrict their number rather than
circumseribe their chaice as to location,

& Respondemts have argoed that the Comeman
Council shold have restricted adufr theaters'
hours of operation or their exverinr advertising
nstead of refusing 1o aliow thefr clustering
with other “regulated uses.” Most of the il
effects, however, appear to’ resutt from the
chusterimg itself rather than the operational
characteristics of isdividusi thesters, Maore-
over, the ardinance permits an exception te jis
1.060-foot restriction in appropriste cases, See
ante, ak 2444 n, 7.

6. In my view Mr. Justice STEWART's dissent

m‘:scqnceivas the issue in this case by insisting
that it involves an impermissible tifme, place,

nanee, prohibited the showing of films con-
taining nudity by drive-in thesters when
the sereens were visible from a poblie street
or place, The govermmental interests ad.
wanced as justifying the ordinance were
three: (i} to protect citisens from unwilling
exposure to possibly offensive matarial; 4i)
to protect children from such materinis;
and (ili) to prevent the slowing of passing
traffic and the likelihood of resulting acci-
dents. We found the Jackesonville ordi-
nanee on ite face either overbroad or ander-
inclugive with respect fo each of these as-
serted purposes. As to the first purpose,
the ordinance wes overbroad because it pro-
seribed the showing of any nudity, however
innocent or educational. Moreover, poten-
tinl viewers who deemed particuiar nudity
to be cffensive were not captives; they had
only ts look elsewhere. Id, at 210212 95
B.Ct., at 2273-2274: see Cohen v. Cafifor-
nia, 40% 1.8, 2t 21, 9% 5.0t ot 1786, Asto
minors the Jacksonville ordinance was over-
broad because il “might prohibit newsreel
scanes of the opening of an art exhibit as
weil a8 shots of bathers on a besch.” 422
U8, at 218, 95 3.0t at 2276, Finally, the

nnd manner restriction based on the content of
expression. it invotves nothing of the kind.
We have hers merely a decision by the city to
trent Lertain movie theaters differently berause
they have markedly different sffects upon their
surroundings.  See n. 3, supre.  Moreover,
even i this were a tase involving 2 special
povernmmenial response to the content of one
type of movie, it ix possible that the sesulp
would De supported by & line of cases recogniz.
ing that the povernment can taiior its reaction
to different types of speech according (o the
degree 1o which ite special and averridiag meer-
ests are implicated. See, e g, Tiniter v. Des
Maines Schoo! st 393 U5, 503, 506-511, 89
SCt 733, 737-739, 21 LEd.2d 731 (1869); Pm-
cunfer v. Martinez, 416 U.5. 388, 413414, 04
S0 1800, 1811, 40 L.Ed.2d 224 (197%y Greer
v, 8pock, 424 U.S. B28, 842844, 06 5.CL 1211,
12191224, 47 L.Ed.2¢ 506 (I8V6) (Powel, 1.,
coneurring); of. OS¢ v, Letier Carrfers, 413
LLE, 548, 83 S.01. 2885, 37 L.E4.2d 796 (1873),
i is not analogous to Polics Dept. of Chivago v.
Masey, 408 1.8, 92, 92 S.C1. 2286, 23 L.Ed.2d
212 {1972), in which no governmental intarest
Justified z distinction between the types of
messages permitted in the public forum there
involved.
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ordinance was pot rationally tailored to
support it sswerted purpose as s traffic
repulation, Ry proseribing “even the most
fleeting and innocent glimpses of nudity,”
it was strikingly underinclusive—omitting

et & wide variety of other scenes in the eus-

tomary screen dies [that] weuld
be Ino] less distracting to the pessing mo-
torist.”  Id, st D14-31B, 95 SOt st 225

In sum, the ordinance in Brznozmik was a
misesnesived aftempt directly to regutlate
content of expression. The Detroit zoning
erdinance, in contragt, affects expression
otlly ineidentally snd in furtherance of ROV~
ernments! interests wholly unrelnted o the
regulation of expression. At Jeast as ap-
plied 1o respondents, it does not offend the
First Amendment. Although courts must
be slert 1o the possibility of divest rather
than ineidental effact of soning on expres.
dlon, nd especially to the possibility of
using the power to zome a3 & pretext for
suppressing expression, it i clear that thig
i not such 4 case,

Mr, Justice STEWART, with whom Mr.
Justice BRENNAK, Mr. Justiee MAR
SBHALL, snd Mr. Justice BLACKEMUN join,
disaenting.

The Court today holds that the First and
Fourtesnth Amendments dos not prevent
the city of Detroit from using & system of
prior restraints and eriminal sanctions 1o
enforce content-baned restrictions on the
grographiz location of motion picture thes-
ters that exhibit nonobscene but sexunlly

L. Contrast Village of Baile Terre v, Boraas, 416
US L 94 801 1538, 3¢ L.Ed.a¢ 787, whick
upheld & zoning ordinance that restricted no
substantive right guaranteed by the Constitus
tion,

1, Hurg, as in Paliee Depr. of Chicago v. Mosley,
408 1.8, 92, 82 S.Ct, 2286, 33 L.ESY4 212, and
Erznozaiic v. Oity of Jacksonville, 422 V.5, 205,
BS S.Cr 2268, 4B L.Ed.2d 125, the State seeks
to impose a selective restraint on speeck with 2
vartieular content. & is not all movie teaters
which must comply with Ordinances Mo,
T42-0 and Ne. 743-G, but only thoss "used for
pregenting matertal distinguishied or charactar-
ized by an emiphasis on matter depicting, te-
seribing or relating to “Specified Sexual Activi-
ties' or ‘Specified Anatomical Areas’ | . M

oriented filmes. T dissent from thie drastic
departure from established principles of
Firat Amendment law.

Thiz ¢ase does not involve & simple zoning
ordinance,’ or a content-newtral time, place,

and munner restriction? for a reguiation of _jss

obseane expression or other speech that ig
entitied to lese than the full protsction of
the First Amendment® The kind of ex-
pression at issue here is no donbt objection-
ahle to some, but that fast dees not dimin-
ish its protected status any more than did
the purticular content of the “offensive”
expression in Erznozaik v, City of Jecksos-
ville, 422 U.S. 208, 95 8.Ct. 2268, 45 L.Ed.2d
125 (display of nudity on & drivedn movie
sereen); Lewie v, Gity of New Orléans, ¢15
U3, 180, 84 8.0t 970, 8% L.K4.2d 214 (utier-
ange of vulgar epithet]; Hews v. Indiana,
4i4 T.8. 105, 4 5.Ct. 326, 88 L.Ed.2d 908
{utterance of wulgar remark): Papish v
University of Missouri Curators, 416 1.5,
667, 88 8.Ct. 1197, BS L.EG %0 618 {indeeent
remarks in campus newsprper);, Cohen v.
Califormia, 408 U.B. 15, 91 &Ct. 1789, 20
LEdSd 284 (wearing of clothing inseribed
with & vulger remerky; Brandenburg v,
Ohio, 395 U.B. 444, 89 5.0t. 1827, 28 L.Ed.2d
480 {uiterance of racial slursy; or Kingslay
Fietares Corp. v. Hegents, 860 U8, 684, 78
A0t 1862, 8 L.Ed.2d 1612 {niivring portray-
e of aduitery as proper behavior),

What, this cage does involve is the consti-
tutiona! permissibility of selective interfer
encd with protected speech whose content is
thought to produce distasteful effects, It s

The ordinances thas * 'gli{p? from the neutrall-
ty of time, place, iad cirpumstatcs Into a con-
cent about cordent  This is never permitted
Police Dept. of Chicago v. Muosley, supra, 408
U.S., st 88, 92 §.04, ¢ 2282 (citation omitted),
See, €. gz, Hudgens v. . ILRE, 424 U.5. 507, 520,
86 5.Ct. 1029, 1037, 47, Ed.2d 186, Grayned 1.
City of Recicford, 408 18, 104, 115, 83 §C
3394, 2362, 33 LE4.24 2.2

3. The regulatwry scheme ooatains no provision
for a judicinl determination of obscenity.  As
the Court of Appeats correntt  held, the materl-
&l displayed must therefore, b presumed to be
fully protected by the First A-cendiment, 518
F.24 1014, 1019
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elementary that e prime funetion of the
Firest, Amendment is to guard sgainst just
sach interferencad By refusing to invali-
date Detroit's ordinance the Court rides
roughshod over eardinal principles of First
Amendment law, which require that time,
place, and manner reguintions that affest
protected expression be content neutral ex-
vept in the mited context of a captive or

juvenile audience. In place of these prinei- -

ples the Court invokee g sopeept wholly
alien i the Firs{ Amendment. Since “fow
of us would mareh our sons and daughters
off o war to preserve the citizen’s right to
see ‘Specified Sexual Astivities' exhibited in
the theaters of qur choiee,” ante, at 2452,
the Court implies that these films are pot
entitied 1o the foll protection of the Consti-
tution. This stands “Voltaire’s immettal
comment,” {bid., on s head, For if the
gmaraniees of the First Amendment were
raserved for expression that more than a
“few of ns” would take up arms to defend,
then the right of free expression would be
tefined and civcomseribed by enrrent popu-
iar opinion. The gusrantees of the Bill of
Rights were designed 1o protect againsi
precisely such majoritarian mitations on
individual iherty &

JThe fact that the “offensive” speech here
may nol address “important”™ topies—‘idens
of social and politica] sigmificance” in the
Court's terminoiogy, ante, at P447-—dges
nol mesn that it is less worthy of constity-

4. See, & g, Terminiells v.- Chicape, 337 US. 1.
4G, 65 5.0t 804, 805-806, &3 L Ed. 1121,

5. Bee e p. Hudgens v. NLRS, supra; Erznoz.
okt v. Qty of Jacksonville, supra; Palice Dept,
of Chicagn v. Mosley, sepra. This case doss
Aot jnvalve state regulation narrowly almed at
preventing objettionable comtnunication from
Leing thrust upon an unwilling audlence, See
Etznogmik v, City of Jacksooville, supra, 432
LB, ar 209, 95 .00, w1272 Contrast Leh-
man v. City of Sheker Heights, 518 U.S. 258, 54
S.CL 174, 4) LEd2d 770 Rowan v. Post
Office Dept, 397 U5, 728, 90 5.0 1484, 25
L.Ed.2d 736, MNor is the Detroit ordinance nar-
rowly aimed at protecting children from BADO-
sure to sevually oriented displays thal would
tol be judged obscens by adub standards.
Contrast Ginsberg v. New York, 390 1.6 625,
88 85,Cx 1274, 20 |.Bd.2d i85,
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tional protection. “Wholly neutral futilities
. core under the protection of free
speech a3 Jully as do Eeats' poams or
Donne's sermons,”  Winters v. New York,
23 .8, 507, 628, 68 5.CL. 663, 676, 92 L.Ee.
840 (Frankfurter, J., dissenting); poeord,
Coben v. California, supra, 402 U.S., et 25,
91 8.0, at 1788, Moreover, in the ahsence
of a judicial determination of obscenity, it is
by 1o means clear that the speech is not
“impertant” even on the Court's terms.
“[8jex and obsczmity are net synonymous.
‘ The portrayel of sex, e g, in art,
literatare and scientific works, iz not itself
sufficient remson & deny material the con-
stitutional protection of freedom of speech
znd press, Sex, 5 great and mysterious
motive force in human life, has indisputably
beert & subject of absorbing intersst to man-
kind through the ages; it is one of the vital
problems of tuman interest and pdhlic con-
cern." Roth v. United States, $5¢ U.8. 476,
487, 77 S.CL 1804, 1810, 1| L.Ed.24 1488
(footnotes omitied). See also Kingwley Pic-
tures Corp. v. Regents, snpra, 360 U.8,, at
688689, T4 S.CL., at 1365.

[ ean only taterpret today’s decision as an
abervation. The Court fs undoubtedly sym-
puthetic, as am I, .to the well-intentioned
afiorts of Detroit to “glean up’” s strests
and ‘preveni the proliferation of “skid
rows.” By it s In those instances where
protected sieech grates most unplessantly
sgainst the rensibiiities that judicial vigi-
lance must be 24 i height.

8. See, & g, Tervimiello v, Chicago, suprs, 337
115, ai 4-5, 688 SOt at #85-20€, The Court
stresses that Diatroit's content-based regufatory
syster does ne precinde altogether the display
of sexualiy oricred films. But, s the Court
noted W & simil - context in Southeastern Pro. .
motions, Lid, v, onrad, 420 LS, 548, 95 5.CL
1239, 42 L. Ed.2e W8, this is consliturionathy
irrglevant, for "o is oot to have the exercise
of his liberty ol rpression in appropriate
ptaces sbridped on e plea that it may be
exercised in some oth: place” " Jd, at 556, 85
50t at 1245, quotlng  ‘chheider v. Stats, 308
150 347, 183, 80 8.CL . 6, 151, 84 LEd, 153,
See also interstaze Cirow v, Dalfas, 390 U.S.
678, B8 S.Ct. 1298, 20 L. d.2d 225 Bastam
Books. Inc. v, Sullivan, 3 U.5. 58, B3 5.CL
G631, & LEd.2d 584,
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Haretofore, the Court has nol shied from
its respomsibility io proteet “offensive”
speech from governmental interference.
Just last Term in Erzpomik v. City of Jack-
sonville, supra, tho Court held that a ity
could not, consistently with the Fiest and
Fourteenth Amendments, make it  public
nuisance for a drive<in movie thester to
show films containing nudity if the scress
were visible from & public streei or place.
The factuai paraliels between thut case and
thiz ome are stricing, There, 25 here, the
ordinance did not forbid altogether the “dis.
tasteful” expression but merely reguired an
alteration in the physicel setting of the
forum. There, us here, the city's principsl
asgerted intevest was in minimizing the
“undesirable” effects of speech having
particular content. And, most significantly,
the partienlar content of the restricted
apeech at issue in Erznoznik preeisely paral.
Isls the content restrictien embodied in 1
of Detroit's definition of “Specified Ana-
tomiea Arens.” Compare Jacksonville Mu-
nicipal Code § 330818 with Detroit Ords
nanee No, T2-Q, § 820007 In short, Bre
neznik s almost on “all feurs” with this
cage.

The Court must never forpet thai the
consequences of rigorously enforcing the
guaraniees of the First Amendment are
frequently unpleasant. Much speech that
seems to, be of little or no value will enter
ths market place of ideas, threatening the
guality of our sociel discourse and, more
generally, the serenity of our Yves But
that ig the price to be paid for constitation-
&l fresdom.

Mr. dJustice BLACKMUN, with whom Mr,
Justice BRENNAN, Mr. Justice STEW-
ART, and Mr. Justice MARSHALL jain,
dissenting.

I join Mr. Justice ¥TEWART: dissent,
and write separstely to identify an indepen-
deni ground on which, for me, the chel
lenged ordinance is unconstitutionzl. That
ground is vagueness.

i Bee ante, 34432445, and nn, 3-7. 7 repro-
duce, or cite specifivally to, only those sections

!

We should put ourseives for a moment in
the shoes of the motion picture exhibilor,
Let us suppose that, having previeusly of-

fered only 2 more innocuous fare, he_tde- _twv

cides to vary it by exhibiting on certain
days films from & serjes which cecasionzlly
deals explieitly with sex. ‘The exhibitor
must. determing whether this places his the-
ater into the “adult” class preseribed by the
challenged ovdinance. I the theater is
withis €hat class, it must be licensed, and it
may be antirely prohibited, depending on jts
lscation,

“Adult” status vel non depends on wheth-
ar the theater & “used for presenting” fims
that are “distinguinhed or charzeterized by
an emphasis on” eertain specified sctivities,
intluding sexus] intercourse, or specified
austomical arsas! It will be simple
enotigh, as the aperator screens films, to tell
whet one of these srems or metivities is
being depisted, but if the depiction repre-
sents anly & part of the fHms' subject maf-
ter, I am at & loas to know how he will ta])
whather thay are “distinguished or charae
terized by an emphasis™ on those aress and
sctivitiee. The ordinance gives him no
guidapce, Neither does it imstruct him om
how to tell whether, sssuming the films in
question are thus “distinguished or charace.
terized,” his theater i3 being “used for
presenting” such fitms. Thet phrase conld
mesn ever uped, often used, or predomi-
mntly used, to name & few possibilities.

Let us sesume the sxhibitor conchides
that the fiim series will render his show.
house an “aduit” theater. He stil] must
determine whether the operation of the the-
ater it prohibited by virtwe of thers being
Swo other “regulated uses™ within 1,006
fest. His task of determining whether his
awn theater & “adult” is suddenly multi-
plied by however many neighbors he may
have that arguably are within that same

cless. He musi, in other jwords, know and _jae

of the chatlengad ordinance that are oot set out
i the Court's opinian,
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evaluate et only his own films, but those
af any competitor within 1,000 feet. And
neighboring theaters are not his enly worsy,
sinee the st of repulated uses also inciudes
“adult” tookstores, “Group ‘D° Cebaret]s)”
seliers of aleoholic beverages for consump.
tion on the premises, hotels, motwls, pawn-
shops, pool halls, public lodging hooses,
“secondhund stores,” shoeshine parlors, and
“taxi dance halls” The exhibitor must
master sl these definitions. Some he wilt
find very clear, of course; others less 5o, A
neighboring beokstore is “adult,” for exam.
ple, if 2 “substantial er significant portion
of Hs stock in trade™ iy “distinguished or
characterized” in the same way as the films
shown in an “adult” theater.

The exhibitor's compounded task of ap-
plying the statutory definitions to himself
s his neighbors, furthermore, is an OREO-
ing one. At any moment he could become =
vislator of the ordivanee because some
neighbor has slipped info a “reguiated wse”
clagsification. He must know, for exzmple,
if the adimeent hotel has opened o bar or
shoeshine “parior” on the premises, though
he may still be uncertain whather the hotel
¢ 3 whole constitntes more than one “regu-
lated use” He must also know the moment
when the stock i irade of neighboring
hoolcstores and theaters comes Lo be of such
a character, and predominance, as to render
them “aduit.” Lest he lot dowp his guard,
he should remember that if he miseaiculates
on wny of these issues, he may pay & fine or
2o i jail?

it would not be surprising if, under the
dircumstances, the exhibitor chose to forge
showing the film series altogether. Such
deterrence of protected Pirst Amendmaent
agtivity in the “gray ares” of 2 statute's

2. Official Zoning Ordinance of Detroit § 66.000.

3. A special opportunity for arbitrary or dis
criminatory application of the ordinance is ap-
parentty supplied by the gperation of the §,000-
foot ruie.  Presumably, only one of three “regn-
lated uses” within a {,000-foot area must be
eliminated in order for the remaining two to
become legal. For sll that appears from the
ardinance, the choice of which use o etimimate
it left entirely to the enforcoment authorities,
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possible_jeovernge i, of course, one of the LY

viees of vagueness. A seeond is the tenden-
oy of vague statutory standards to grant
excessive and effectively voreviewsble dis-
cretion to the officials who enforce those
standards. That viee is slge presest here.
It is present because the vague standards
alrendy described are left to the interprets-
tior and zppiication of law enforcement
anthorities® It 18 introduced even more
dangerousty by the indefiniie standards an-
der which city officials are empowered to
granl or deny leensss for “adult” theaters,
and also waivers of the 1000-foot rulet

AR “adult”™ theaters must be licensed, and
licenses are dispensed by the mayor. - The
ordinatce does not apecify the eriteria for
licensing, except in one respect. The mayor
is empowered to refuse an “adult” theater
license, or ravole it at any time,

“upon proof submitted to him of the vio-

lation ., within the preceding

two years, of any orimingl statute . |
or jzoning) erdinance . whieh
evidences a flagrant disregard for the
safety or welfare of either the patrons,
employees, or persons residing ar doing
business nearby.” Code of Detroit § 5-2-
&

JAIf the operation of en “adult™ (heater jer

would vioiate the L000-foot rule, the exhibi-
tor ymast ¢biain the approval net only of the
mayor but of the City Planning Commis-
sion, whieh Is empowered to waive the rule.
It may grant s waiver if it finds that the
operation of an “sdult” thester, in addition
t0 sutisiying several more definite ariteria,
“will nat be contrery te the public intersst
or injurious to nearhy properties,” or viela.
tive of “the spirit and intent” of the ordi-
nanee,

4. These two features of the ordinatce consti-
tiete prioe restraints and are chinllengeable on
that ground alone, Cf. Sowthesetern Promo-
tiens, Lid, v Conred, 420 US. 546, 95 5.0CL
1238, 43 L.Bd.2d 448 (1878). Since, fur me, the
most glaring defect in the operation of these
restraits is the vagueness of the standards
governing their applications, however, only the
vapuenass point is pursued here,
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Just the sther day, v Hynes v. Mayor of
Oradell, 428 U8, 610, 96 S.0L 1755, 48
L.Ed.2d 248 (1076), we reaffirmed the prin-
ciple that in the First Amendment zren
" ‘govermment may regulate onty
with narrew speeificity,’” NAACP v. But-
ton, 871 U8, 415, 433, 83 S.0t 328, 938, ¢
L.Ed.24 465 (1963), avoiding the use of lan-
guage that is se vague that “men of com.
mon intelligence must necessarily guess at
its meaning.” Comnaliy v. General Constr,
Co., 268 U.S. 385, 891, 46 R.0t. 126, 127, 70
LEd 822 (1926 In Hynes we invabdsted
{or its vaguenmess an ordinance that re-
quired “Civic Growps ané Orpanizations,”
and alse anyone seefting to *eall from house
to house for & recognized chari-
table or . pofitical cam-
paign or eause,” to register with the lveal
polioe “for dentification only.” We found
it htolerably unclear what “Groups and
Organizations” were encorspassed, what
was meant by u “cause,” and what was
required by way of “identification.” T fail
to ses how a statutory prokibition as diffi-
calt to understand and agply as the 1006
foot rule for “adult” theaters ean survive if
the ordinanes in Hypes eould net,

The vagueness in the licensing and waiv-
er standards of this ordinance is more per-
niious still. The mayer's power to deny 2
lieense because of “flagrant disregard” for
the “safoty or welfare” of others is appar-
ently exercismbie only over these whe have
committed eome infraction within the pre-
vicas two years® but T do net see why even
these pereons should be subject to standard-
less licensing discretion of precisely the

3, The ordimance empowers the mayor to act
“upon proof submitted to him of {a) viclation.'”
Bt is possible that he may entertain evidenes
nel only of convictions but alse of vigiatfons
themsaives, aven though these have nof been
otherwiss adjudicated, Whether legal infrac-
tions mugt be otherwise adjudicated or not, the
mayor clearly retaing the power to revoke a
lieense for “fiaprant disregard,” should infrac
tions ectur at auy dme after the hoense's fe-
Luance.

B. Interstate Cirouit disposes of any arguiment
that excessively vague standsrds may be per-

kind that this Court so many times has
eondemned. See Shuttiesworth v. Birming-
ham, 304 (78, 147, 89 8.0t 935, 22 L.Ed.2d
162 {1089); Sigub v. City of Baxiey, 356
1.8, 315, 78 8.Ct. 277, 2 L.Ed.2d 302 (1958);
Kunz v. New York, 840 U.B, 290, 71 3.0
312, 96 L.Ed. 280 (19581} Niemotkoe v.
Marylsnd, 340 U8, 288, 71 8.Ct. 325, 45
LEA. %67 {1951y Saiz v. New York 3
U.8. 538, 68 3.0t 1148, 02 L4, 1574 (19483;
Sehneider v. State, 308 U.8. 147, 168164, 60
8.Ct. 146, 151~152, 84 L.Bd. 165 {1639); Ha-
e v. CI0, 307 1.5, 486, 59 8.Ct. 954, B3
L.Ed. 1428 (1988}, Lovell v. Griffin, 308
U8 444, 58 8.0t 666, 82 L.B4. 94% (1838).
For the exhibitor who must ebtain a waiver
of the LolG-foot rule, the Cily Planning
Commission fikewise fubstions effectively
88 a ¢enser, constrained only by it percep-
tion of the “publie interest” and the “spirit
and intent” of the ordinance. This Jourt
repeatedly has invahdated such vague stan-
dards for prior approval of film exhibitions.
Bee Interstate Cireult v. Dallas, 3850 U.8.
76, 883, 83 5.0t 1288, 1302, 20 L.Ed.2d 225
{1968), and canes citedf Indeed, & standard

muck Hke the waiver stapflerd in this case s

was the one fourd wanting in Gelling +
Texas, 343 U.8. 860, 72 B.L6. 1002, 86 [.Ed.
1359 {1952) (eensor could bay {lims “of such
characier as o be prejudicial to the best
interests of the people of said City™

It i true that the mayor and the Plan.
ning Commission review the appleations of
theaters, rather than individua! fiims. it
might alse be argued that at lesst if they
adhere to the “spirit and intent” of the
ordinence, their principsl concern will be

mitted kere Hecause the fim exhibitions are not
banmed entively, it merely probibited in = par.
Hoular piace. The ordinance invalidated in In-
terstate Circuf? required exhibitors to submit
films for official determination whether per-
sons under 16 should be excluded from the film
exhibitions. R thus threatened the sxtibitor
with & loss of only patt of his audience. The
effect of the present ordinance is more severs,
since i the exhibitor kas only one theater, he is
completely foreclosed.  See also Sowthesstorn
Promuions, Lid, v. Conrad, 430 11.5., atr 566 5.
8 85 5., at 1295,
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with the biighting of the cityseape, rather
than that of the minds of their constiluents,
But yeither of these aspects of the case
alters its basic and dispositive facts: per-
song seeking 1o exhibit "adutt,” but, protect-
ed, films must secure, in many cases, the
prior approval of the mayor and City Plan-
nag  Commission; they inevitably will
make their decisions by reference to the
content of the proposed exhibitions; they
are not constrained i doing so by “narvow-
ty drawn, ressonable and definite stan-
dards.” Niemotke v. Maryland, 30 U5, at
270, TLB.LCL, 5t 327, This may be & permis
sible way to control pawnshops, poo! halls,
and the other “reguisted wses" for which
the ordinance was originally designed, It is
not an aveeptabie way, in the light of the
First Amendment’s presence, to decide who
will be permitted to exhibit what fiims in
what places, '

i

The Court today does not really question
thess settied prineiples, or rajse any doubt
that if they were applied in this case, the
challenged ordinance would oot survive,
The Court reasons, instead, that these prin-
ciples need not be appled in this case be-
cause the plaintiffs themselves are clearly
within the ordinance’s proseriptions, and
thus not affected by its vagneness. Our
usual practice, as the Court notes, is to
entertain facial challenges based on vague-
ness ard overbreadth by anyome subject to
& statite’s proseription.  The reasons piven
for departing from this practice are (1) that
the srdinance will have ne “significant de-
terrent effect on the exhibition of films
protected by the First Amendment”; (2)
that the ordinance i easily suseeptible of “a
rarrowing . constroetion”;  and (3) that

T In Erznomntk v. City of Jacksonville, 432 U5,
205, 95 5,01 2268, 45 1.B&.2d 125 ¢1973). the
case on which the Court relies for the proposl-
tiorr that only statutes having & “significant
detervent effect” muy be Faciatly chabenged,
such an effect in fact was found to exist. The
ordinance there at issue prohibited drive-<n the-
aters [roni axhibiting films tn which nude perts
of the human body would be “'visible from any
public street or public place.” We perceived

9 SUPREME COURT REPORTER
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“there is surely & less vital interest in the
uninhibited exhibition of material that is on
the borderline between pornography and
srtistic expression than in the free dlasemi-
nztion of ideas of social and political aignifi-
canee.” Ante, at 2447,

As to the first resson, I disagree on the
facts, as is clear from the initial section of
this opinfen’ As to the second, no easy
“nervowing comstruction” s proposed, and I
doubt that ome exists, parficularly since
{due to the operation of the 1,000-foot rule}
not only the “vsed for preseniing” and
“eharacterized by an emphasis” langusge
relating to “adult” thesters, and the “fla-
grant disregard” and “public interest” lan-
pusge of the licensing and waiver provi-
sions, but zlso the definitions of other regu-
iated uses must all be reduced to spesificity.
See also Hynes v. Mayor of Oradell 4%
1.8, et 622, 86 S.Ct, at 1961 (“we ave
without power 0 remedy the [vaguneness)
defects by giving the ordinenes constitu-

i

sianally precise cowtent'),

A% 0 ihe third resson, that “adul” mate. 3¢

rinl i simply entitied o less profection, il
certsinly explains the jnpse in applying set-
tled vagueness prineiples, a¢ indeed i ex-
plains this whole case. In joining Mr. Jus-
tice STEWART 1 have joined his forthright
rejection of the notion thet Pirst Amend-
ment proteciion is diminighed for “erotic
materiaks” that only 2 “few of us™ see the
need to protect,

We should not be swayed in this case by
the charscterization of the chalienged ordi-
agace az merely & “zoning” regulation, or
by the “adult” nature of the afferted mate-
risl. By whatever name, thiz ordinance
prokibits the showing of certain films in
ertain places, imposing eriminal sanctions

“real and substantial” detervent sffect in the
“unwettame choice” to which the ordinance
put exhiffitors; “either (to] resteict their movie
offerings or consiruct adequate protective fenc-
ing which may be extremely expensive er even
physically mpracticeble.” Jd, at 27, 85 8.Ct,
at 2277, 1n the present cree the second hors of
the dilemma i even sharper: the construction
{or acguisition) of an entirely new theater,



080643

425 UK. 538

NATIONAL LEAGUE OF CITIES v USERY

2465

Cite ns B 5,01 2480 (197

for viglation of the ban. And however dis.
wastaful we may suspeet Lhe films to be, we
cannol approve their suppression withoul
any judicial finding thet they are chscene
ander this Court's carefully defineated and
considered standards,

O & (T RRER SYSTER

426 U.8. 833, 40 1.Ed4.24 245

The NATIONAL LEAGUL 8F CIFFIES
et al, Appellunts,

v

W. I USERY, Jr., Secretary of Labor.
State of CALIFORNIA, Appellant,

v,
W. 1. UBERY, Jr, Secretary of Labor.
Noa. T4-BT8, T4-R7Y,

Aegued April 18, 1875
Reurgued Mareh 2, 1076
Decided June 24, 1976,

Cities, states and intergovernmentsal ar-
ganizations brought an astion challenging
the validity of the 1974 amendments to the
Pair Lahor Standards Act which extended
its minimum wage and maximum hour pro
vigions to nimost all empiovees of states and
their political subdivigions, A three-judge
panel of the United States Distriet Court
for the District of Colnmbia, 406 F.Supy.
B26, dismissed and appeals were taken
The Supreme Court, Mr. Justice Rehnquist,
held that insofar as the 1974 smendments
operated direotly to displace the states’ abil-
ity to structure employeremployee rela-
ttenships in aress of traditional governmen-
tal functions, such a4 fire prevention, police
protectiot, sanitetion, public heaith, and
parks Bnd recrestion, they were not within
the authority granted Congress by the com-
meree teuse, in that Congress had mought

te wisld s power in & fashion that would
impair the states’ abiiity to function affecs
tively within a federal sywem and s exer
vise of anthority does not comport with the
federal system of povermment embodied in
the Constitution,

Raversed and remanded.

Mr. Justice Blackmun flied & concur-
ring opinlon.

Mr. Justice Brennan filed 5 dissenting
opinion in whick Mr. Justice White and Mr.
Justice Marehal joined.

Mr. Justice Stevens filed a dissenting
spinion.

Bee also, 426 11.8. 794, 86 S.Ct. 2488, 44
L.Ed.2d 229.

Opinien on remand, DG, 425 ¥ Supp.
708, :

1. Commerce &=8(1.5)

Commerse tlause is grant of plenary
sutharity to Congress and - congressional
power over aress of private endeavor, even
when its exercise may preampl express
stete lsw determinations eowtrary to the
resplt which has commended itself 1o collee.
tive wisdom of Congress, is limited only by
requirement that means chosen by Congress
must be reasonably agdapted to end permii-
ted by Constitution. U.8.C.A.Const art. 1,
§8 ol 3

2. Constitutional Law =251
Jury o314

Congressional enactments which may
bo fully within grant of legistative authori
ty eontained in commerce elause may none-
theless be invalid pecause found to offend
right to trial by jury contained in Sixth
Amendment or due procesy clauvse of Fifth
Amendment. TUA.C.A Const, arl. L, § 8, &,
8 Amends 5, 6 '

3, Comvmerce &94%, 62

197 amendments to Feir Lahor Stan-
darde Act extending ifs minimum wage and
maximuam hour provigions to abmost sl em-
ployess of states and thelr politiesl sabdivie
sions were not within authority gramted



