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Preface

Inclusionary zoning (IZ) has become an increasingly popular tool for providing affordable
housing in an economically integrative manner. IZ policies typically require developers to set
aside a proportion of units in market-rate residential developments to be made affordable for
lower-income households in exchange for development rights or zoning variances. These
policies are considered “inclusionary” because they are intended to allow lower- and moderate-
income households to buy or rent property in middle- and upper-income communities.
Although IZ policies have been implemented in many states and localities, little research has
been conducted to determine whether these policies are having the intended inclusionary
effect for IZ recipients.

This report examines IZ programs across 11 jurisdictions to determine whether 1Z
policies succeed in providing its recipients access to low-poverty neighborhoods and homes
that are residentially assigned to high-performing schools. This would be notable, since a
recent national study reveals that exclusionary zoning yielding low-density housing increases
the likelihood that low-income households are priced out of homes that are located in
neighborhoods with high-scoring schools (Rothwell, 2012). The purpose of this study is also
to highlight the key features of IZ policies and the ways in which they might affect program
success. Detailed summaries of each of the IZ programs and maps of IZ locations are
provided in the appendixes.

The report should be of interest to city planners and municipal officials from housing
and education departments as they consider policies to provide affordable housing within their
jurisdictions and means to give children from families earning lower incomes access to
lowpoverty or high-performing schools.

This research was conducted in the Environment, Energy, and Economic Development
Program (EEED) within RAND Infrastructure, Safety, and Environment (ISE). The mission
of RAND Infrastructure, Safety, and Environment is to improve the development, operation,
use, and protection of society’s essential physical assets and natural resources and to enhance
the related social assets of safety and security of individuals in transit and in their workplaces
and communities. The EEED research portfolio addresses environmental quality and
regulation, energy resources and systems, water resources and systems, climate, natural hazards
and disasters, and economic development, both domestically and internationally. EEED
research is conducted for government, foundations, and the private sector.

Questions or comments about this report should be sent to the project leader, Heather
Schwartz (Heather_Schwartz@trand.org). Information about the Environment, Energy, and
Economic Development Program is available online (http://www.rand.org/ise/environ).

Inquiries about EEED projects should be sent to the director at the following address:
iv Is Inclusionary Zoning Inclusionary?


http://www.rand.org/ise/environ

200150D

Keith Crane, Director
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Summary

Inclusionary zoning (IZ) is a land-use policy intended to enable some lower- and
moderateincome households to live in middle- and upper-income communities. IZ policies
either mandate or encourage real estate developers to incorporate into their market-rate
developments a proportion of homes that are sold or rented at below-market prices in
exchange for development rights or zoning variances.

IZ policies have been implemented in many states and localities within the United States
and internationally. Most of the literature on IZ has attempted to assess how many IZ units
have been produced and the effect of IZ on housing prices and on the production of market-
and below-market-rate homes. However, little research has examined the socially inclusive
aspect of these policies. Two factors in particular—the characteristics of neighborhoods in
which IZ homes are located and the characteristics of schools to which IZ homes are
assigned—presumably predetermine the potential for IZ programs to have their intended
inclusionary effect. However, the simple adoption of an IZ policy within a high-cost housing
market does not guarantee the production of IZ homes, the targeting of those homes to low-
income recipients, or the location of IZ homes in high-cost neighborhoods or within
catchment areas for highperforming schools.

To test the assumption that IZ policies inherently promote social inclusion, we examined
11 IZ programs across the United States to determine the extent to which these policies serve
lower-income families and provide IZ recipients with access to low-poverty neighborhoods
and residentially assign them to high-performing schools. We also considered ways in which
17 policies vary and how different design features might affect the success of the programs in
promoting affordable housing and social inclusion.

Since exclusionary zoning increases the likelihood that low-income households are priced
out of homes in neighborhoods with high-scoring schools (Rothwell, 2012), IZ programs
could theoretically mitigate this trend by introducing affordable housing into jurisdictions that
otherwise lack it, thereby promoting the academic achievement and educational attainment of
children of IZ recipients. The long-standing and widening income achievement gap in the
United States (Reardon, 2011) underscores the potential policy importance of IZ, since there
is evidence that low-income students benefit from attending higher-scoring (often lower-
poverty) schools (Rumberger and Palardy, 2005; Schwartz, 2012).

The study does not address whether IZ programs increase residents’ access to low-
poverty settings relative to the absence of IZ, improve children’s and adults’ outcomes such
as academic achievement, or impact the overall production of housing within a jurisdiction.
While these are highly important aspects of IZ to understand, the study addresses a question
that precedes these outcomes: Do IZ policies have the potential to promote IZ recipients’

social inclusion
xii Is Inclusionary Zoning Inclusionary?
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through residential access to the amenities that many low-poverty neighborhoods and schools
provide?

Success in Providing Lower-Income Families with Access to Low-Poverty
Neighborhoods and Schools

Although the 11 programs studied vary considerably, overall, the IZ policies provide access to
low-poverty schools and neighborhoods.

IZ homes tend to serve low-income people. Six of the 11 programs we studied serve
only households making 80 percent or less of the Area Median Income (AMI), and three of
the six target households earning as little as 30 percent of the AMI for rental IZ units. The
other five programs reserve a portion of the IZ homes for households earning up to 100 or
120 percent of the AMI.

The programs tend to serve owners rather than renters. Seventy-eight percent of the
IZ homes in this study were for sale, and only one of the IZ programs exclusively provided
rentals. The vast majority of the for-sale homes were sold to low-income households that
would otherwise qualify for federally subsidized rental housing on the basis of their income.
The primacy of ownership partly reflects the fact that most IZ laws require that IZ units have
the same tenure as non-IZ market-rate units, which in suburban locations are primarily
intended for ownership. The ten jurisdictions selling IZ homes made them affordable to low-
income households by selling them at substantially discounted prices or with subordinate
financing (or both). For example, IZ homes in Burlington, Vermont; Chicago, Illinois; and
Fairfax County, Virginia, were priced at an average of 39 percent, 26 percent, and 17 percent
less than their assessed market prices.

IZ homes tend to be dispersed throughout jurisdictions. One concern about the
provision of affordable housing is the clustering of low-income families in what can thereby
become high-poverty neighborhoods zoned into high-poverty schools. In contrast to other
supply-side affordable housing programs that tend to concentrate within a few neighborhoods
in a municipality (e.g., public housing), IZ units were located in one out of every ten census
block groups in the 11 localities and one out of every five census tracts as of 2005-2009. IZ
homes were residentially assigned to one in four elementary schools in the neighborhoods.

IZ homes are located in low-poverty neighborhoods. Across the 11 localities, the
typical IZ unit is located in a census block group (or tract) where 7 percent of households
lived in poverty as of 2005-2009. This is lower than the average poverty rate among the block
groups without IZ homes in the same jurisdictions (16 percent) and the typical U.S. census
block group nationally for the same years (14 percent). Further, 75 percent of the IZ units
examined in this study are located in a low-poverty census block group or tract, compared
with estimates ranging from 8 to 34 percent for other forms of affordable housing (Ellen et
al., 2009; Newman and Schnare, 1997). The typical IZ unit is located in a neighborhood where,
as of 2005-2009, the vast majority of adults of working age were employed (94 percent), the
majority of adults aged 25 and older had a college degree, and more than half of the
neighborhood population (57 percent) was white. Very few IZ homes (2.5 percent) in the
study were in high-poverty neighborhoods, defined as those where 30 percent or more of
households are in poverty.
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IZ homes are assigned to relatively low-poverty public schools. Across the 11
localities, the typical IZ unit is located within an elementary-school catchment area that had a

lower
Summary  xiii

proportion of students that qualify for free or reduced-price meals than among elementary
schools with no residentially assigned 1Z homes (44 versus 64 percent) in school years 2006—
2010. This also compares favorably to the average elementary school nationally, where neatly
one out of every two students (49 percent) qualified in those school years. Forty-four percent
of 1Z dwelling units are assigned to low-poverty schools, defined here as elementary schools
where less than one in five students qualifies for free or reduced-price meals.

IZ homes are assigned to schools performing better than schools in the same
jurisdiction that do not serve IZ homes. Across the 11 localities, the typical IZ unit was
located in a residential catchment area for an elementary school that ranked in the third quintile
(i.e., the 40th to 60th percentile among all elementary schools in the state) on statewide tests
in math and English Language Arts (ELA) over school years 2006-2010. Within the same
jurisdictions, elementary schools without residentially assigned IZ homes ranked in the second
quintile (i.e., the 20th to 40th percentile) among other elementary schools within their states.

Features of I1Z Programs That Influence Their Potential to Provide Affordable Housing
and Promote Social Inclusion

Based on the extensive information each of the 11 localities provided about their ordinances
and program structures, we identified seven program-design aspects that shape the potential
to meet the goals of providing affordable housing to low-income households and promoting
social inclusion for IZ recipients:

* How the IZ policy defines eligibility for recipients;

* Whether the IZ policy includes rental and ownership opportunities;

* Whether developers are required to comply with IZ set-asides as a condition of permit
approval;

* The size of developments to which the IZ policy applies and the proportion of homes
that must be set aside as affordable;

* The types of cost offsets and opt-outs provided to developers;

* The continued affordability of the homes after initial resale or leasing; and

* The ability to monitor compliance with the IZ program regulations.

These aspects of IZ policies affect not only how many homes are built, but also who may
live in them, how long they are available to income-eligible households, and their inclusion in
market-rate neighborhoods. We found substantial variation in designs along each of these
seven dimensions.
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Conclusion

While IZ programs serve relatively more-advantaged families than other affordable housing
programs generally do, the degree of access IZ provides to low-poverty places is still
remarkable. However, in serving primarily homeowners, the IZ programs are not typically
designed to serve households at the lowest income levels or those with extensive needs for
support, for whom clustered affordable housing might be a more efficient means of

disseminating social
xiv Is Inclusionary Zoning Inclusionary?

services. There are exceptions, however, where IZ programs have explicitly built in means to
house the lowest-income renters—for example, by allowing a locality’s public housing
authority to purchase and operate some IZ homes for occupancy by federally subsidized
renters.

1Z policies offer something that other economically integrative housing programs largely
do not—namely, to the extent that IZ policies include long-term affordability requirements,
they have the potential to provide low-income recipients with extended exposure to low-
poverty settings. This is important, since research indicates that a significant amount of time
is required (in some cases, generations) for low-income populations to reap the benefits of
lowpoverty settings. However, care should be taken in developing program features, because
these features influence the degree to which IZ policies can increase the supply of affordable
housing and include participating families in their communities.
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CHAPTER ONE

Introduction

Inclusionary zoning (IZ) is a land use policy that is intended to make it possible for some
lower- and moderate-income households to live in middle- and upper-income communities.
These policies are termed “inclusionary” because they either mandate or encourage real estate
developers to incorporate into their market-rate developments a proportion of homes that are
sold or rented at below-market prices. In exchange, most U.S. IZ programs offer ways to cover
the financial losses developers incur on the IZ homes, for example, by allowing developers to
increase the overall size of a development or by providing other zoning variances (Calavita
and Mallach, 2010).

17 is a relatively recent policy for providing affordable housing; it first came into use in
the United States during the 1970s (Calavita and Mallach, 2010). The oldest continuously
running IZ program started in 1974 in Montgomery County, Maryland. It is also the largest
IZ program, having led to the construction of more than 13,000 IZ homes (Department of
Housing and Community Affairs, 2011). Data about IZ programs are generally scarce, but
most of the programs are thought to be much smaller than the Montgomery County program,
typically having produced dozens to hundreds of IZ homes per jurisdiction (Rusk, 2009). Over
the past 40 years, IZ policies have spread, both in the United States and internationally; the
best available estimates indicate that at least nine countries worldwide have IZ policies, while
more than 500 localities in the United States have adopted IZ in some form (Calavita and
Mallach, 2010).

Statutory authority for IZ can be provided at the state or local level. Thirteen states
explicitly or implicitly authorize the use of IZ by local governments (Hollister, McKeen, and
McGrath, 2007). Two states, Texas and Oregon, prohibit IZ. The remaining states offer no
guidance to localities regarding the legality of IZ, although IZ programs exist in at least eight
states (Hollister et al., 2007). IZ has been alternately characterized as an exaction (i.e., a
requirement that part of the land being developed be dedicated to public use) and a land-use
regulation (Mallach and Calavita, 2010). Mallach and Calavita (2010) note that the question of
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how IZ is defined according to state law is of pivotal importance, because it affects the level
of scrutiny IZ programs must withstand in the courts if challenged.!

It is difficult to estimate how much affordable housing has been created in the United
States as a result of IZ. Based on their review of the literature, Mallach and Calavita (2010)
estimate that in the four decades IZ has been in existence, it may have resulted in the
development of 129,000 to 150,000 affordable units, most of which are in three states and the
Washington, D.C., metropolitan area.

1Z programs generally have two goals: (1) to increase the supply of affordable housing,
often for the stated reason of housing lower-income workers in high-cost housing markets,
and (2) to promote social inclusion and integration. In this study, we interpret the latter goal
to mean offering low-income households the opportunity of social inclusion by providing
affordable homes in low-poverty neighborhoods (i.e., where 10 percent or fewer of
households live in poverty) with access to low-poverty schools where less than 20 percent of
students qualify for free or reduced-price meals and high-performing schools (i.e., schools
with average test scores at the 50th percentile or above among schools within the state). Little
information is available about whether IZ programs actually achieve these goals. A largely
untested assumption behind IZ is that communities that have adopted IZ programs gain or
retain families that might otherwise be priced out of the local housing market, and that IZ
recipients thereby benefit from the increased access to the resources and amenities found in
higher-income neighborhoods, including better services, jobs, and schools.

1Z may not promote inclusion at all if the production of IZ homes increases market
prices or reduces the number of homes built. However, the evidence points to mixed, weak
effects of IZ policy adoption on housing production and prices (Knapp, Bento, and Lowe,
2008; Schuetz, Meltzer, and Been, 2011). Further, a number of features of IZ policies might
diminish their ability to meet their goals even for direct beneficiaries. IZ policies may be
voluntary; may include opt-out provisions allowing developers to build IZ homes off-site or
to contribute land or money in lieu of IZ units; and may serve households above low- or
moderate-income ranges. Some IZ policies do not require IZ homes to remain at below-
market rates after the first occupants move out. Other program features, such as the

VIf IZ is characterized as an exaction, federal and state laws require that it must pass a test of rough proportionality between
the costs of development and the size of the impact fee or exaction. If IZ is characterized as a land-use regulation, the level
of scrutiny is less strict, and a municipality defending an IZ ordinance defined as a land-use regulation must merely prove that
the policy is grounded in a public purpose and is within a municipality’s power to regulate. IZ has typically been defined by
courts as a land-use regulation and, as such, has withstood scrutiny. The New Jersey Supreme Court came to this conclusion
in its landmark Mount Laurel II case, as did California courts in Homebuilders of Northern California vs. Napa in 2002.
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proportion of homes in a housing development that must be set aside, whether IZ units are
to be rented or owned, and the type and size of developments to which IZ requirements apply,
also affect the extent to which IZ programs succeed in increasing the supply of affordable
housing and promoting social inclusion.

Although IZ typically is not designed for the most disadvantaged households and thus is
not directly comparable to other affordable housing programs that do target these households,
it would nevertheless be a substantial achievement if IZ households enjoyed access to
lowpoverty neighborhoods and schools, since less than one-third of homes among the three
largest U.S. affordable housing rental programs—Iow-Income Housing Tax Credits
(LIHTC), Housing Choice vouchers, and public housing—provide such access.

This study attempts to shed light on these issues by examining the following questions:

* To what extent do IZ policies serve low-income households and offer beneficiaries
access to low-poverty neighborhoods and high-performing schools?
* How do IZ policies vary in design and how might these features affect the success of

programs in meeting the goals of promoting affordable housing and social inclusion?
Introduction 3

Approach of This Study

To answer these questions, we reviewed the available literature on IZs; selected 11 U.S.
jurisdictions that operate IZ programs and collected data from each; supplemented the data
with information about the characteristics of neighborhoods and schools in those
jurisdictions; and analyzed the degree to which IZ homes provide low-income persons access
to low-poverty neighborhoods and high-performing and low-poverty schools.

Table 1.1 lists the 11 locations from which we gathered IZ program data. Most of these
locations operate a number of affordable housing programs, including IZ. We selected
affordable housing programs that mandated developers to set aside a minimum proportion of
newly constructed or renovated market-rate homes to be made affordable. The programs are
relatively large and geographically diverse; at least one program was selected from each of the
five regions in the United States. We also sought to include both well-established IZ programs
such as those in Montgomery County and Fairfax County and newer programs in urban
locations such as Denver and Chicago.

Although each of the selected locations is considered a high-cost housing market in the
sense that a household earning the Area Median Income (AMI) as of 2006 could not
incomequalify for a median-priced home in the market as of that year, the simple existence of
an IZ policy does not guarantee that the program meets socially inclusive goals. Of central
concern to this project is whether IZ programs provide low-income households access to low-
poverty neighborhoods, low-poverty schools, and high-performing schools.

Table 1.1
1Z Program Locations in the Study

Year Current Version of IZ Policy Number of IZ Homes

X X Enacted Built (as of 2010)
Location Region

Boulder, Colorado West 2000 364
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Burlington, Vermont Northeast 1990 ~200
Cambridge, Massachusetts Northeast 1998 ~ 460°
Chicago, Illinois Midwest ARO enacted in 2003 and revised 12352

substantially in 2007; CPAN
enacted in 2001

Davidson, North Carolina Southeast 2001 54
Denver, Colorado West 2002 77
Fairfax County, Virginia Southeast 1990 2,338
Irvine, California West 2003 183
Montgomery County, Maryland Southeast 1973 13,1332
Santa Fe, New Mexico Southwest 2005 602
Santa Monica, California West 1990 862

SOURCES: Data obtained by authors from local administrators of I1Z programs.
NOTE: The numbers of homes built are the city or county’s best estimates. ARO = Affordable Requirements Ordinance; CPAN =
Chicago Partnership for Affordable Neighborhoods.

@ The number of addresses we obtained did not match city estimates. We obtained fewer addresses in cases where the data are
incomplete, developments did not get built, or addresses were once IZ units but were converted out of the program by resale. In
each case, we queried local officials about the discrepancies.

In Table 1.2, we provide definitions for these terms as well as others used in this report.

In our study, we performed the tasks described below. Additional detail about our
methods is provided in Appendix A.

To determine whether IZ programs served low-income populations and provided access
to both low-poverty neighborhoods and low-poverty, high-performing schools, we gathered
the IZ household-income eligibility requirements from each of the 11 localities and, where
available, incomes of households living in IZ homes. We then identified the geographic
coordinates for each IZ address (i.e., geocoded the address) to assess the demographic
characteristics of neighborhoods with and without IZ homes in each jurisdiction, as well as
the academic performance and demographic characteristics of public schools that, by virtue
of residential assignment to schools, would serve children living at those addresses. We
obtained a total of 15,659 unique IZ addresses from the 11 localities, of which 15,626 (99.2
percent) were successfully geocoded. The geographic coordinates for each address allowed us
to merge public information from the Census, local school districts, state departments of
education, and the federal Department of Education to identify the demographic
characteristics of the neighborhoods and schools associated with the addresses.

Table 1.2
Key Definitions Used in the Study

Term Definition Source

Extremely low-income A household earning up to 30 percent of the AMI U.S. Department of Housing and
household Urban Development (HUD)
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Very low-income household A household earning up to 50 percent of the AMI HUD

Low-income household A household earning up to 80 percent of the AMI HUD

Low-poverty neighborhood A census block group with up to 10 percent of households in A conservative estimate based on
poverty the literature (e.g., Quercia and

Galter, 2000)

Moderate-poverty A census block group with 10 to 30 percent of households in Defined by choice for low- and
neighborhood poverty high-poverty definitions

High-poverty neighborhood A census block group with 30 percent or more of households in ~ Based on the literature (e.g.,
poverty Galster, 2002; Kingsley and
Pettit, 2003)

Low-poverty school A school in which up to 20 percent of students qualify for free or Based on Schwartz, 2012
reduced-price meals (income qualification standards are 130
percent of the federal poverty line for a free meal and 185
percent for reduced-price meals)

High-performing school Performance at the 50th percentile or higher among  Authors’ choice schools
within the same state, as determined by withinstate rankings of schools on
standardized math and English Language Arts (ELA) tests

Promotion of social inclusion  Providing low-income households with the opportunity Authors’ interpretation to access the
amenities associated with low-poverty neighborhoods and high-performing schools through
the provision of affordable homes

Introduction 5

To identify characteristics such as the poverty level of the neighborhoods with and
without IZ homes in each of the 11 jurisdictions, we drew on the most current Census data
available at the time, the 2005-2009 American Community Survey (ACS) 5-Year Estimates.
Since our primary interest was the neighborhood in the immediate vicinity of an IZ address,
we report neighborhood characteristics at the census block group level, which is the smallest
geographic area at which key demographics (e.g., income, educational attainment, housing
values) are publicly available. The five-year estimates represent the average characteristics of
households in a given census block group in 2005-2009. Since these data are multiyear
estimates rather than point-in-time estimates, they do not capture rapid changes in
neighborhood characteristics; rather, they reflect longer-term trends within an area (U.S.
Census Bureau, 2008).

To enable us to identify the specific schools to which IZ units were residentially assigned,
the nine school districts with residential school attendance boundaries provided their school
attendance zone boundary files.2 Although we requested historical boundary files for 2000—
2008, we could uniformly obtain attendance boundary files only as of school year 2007—2008.
We used these files to identify the specific elementary, middle, and high schools to which the

2 The Cambridge, Burlington, and Montgomery County school districts use systems of parental choice rather than residential
assignment for a certain number of their schools. Since home addresses do not determine school assignment in these cases,
we used districtwide school characteristics for the grade levels (i.e., elementary, middle, and high) at which school choice
applies.
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17 units were assigned. We assumed for this study that residential school assignments in each
of the 11 districts were constant during school years 2005—2006 through 2009-2010.3

Using data from the National Center for Education Statistics (NCES) Common Core of
Data, we then linked schools to the characteristics of the student body, such as the percentage
of students who qualify for free or reduced price meals and the racial and ethnic composition
in each of school years 2005-2006 (hereafter referenced as 2006) through 2009-2010
(hereafter referenced as 2010). We selected these years to best align with the ACS’s rolling,
multiyear data-collection calendar of January 2005—-December 2009.

Finally, we downloaded from each of the nine state education agency web sites publicly
available school performance data to rank each school on statewide standardized tests in math
and ELA in each of school years 2006-2010. We then developed a single ranking for each
school that averaged its rank over the five school years considered.* Although standardized
test scores were the best information available about the schools, a single metric like the
weighted average of students who score proficient or above on math and ELA tests is a crude
yardstick for school quality. Partly for that reason, we separated schools into five categories—
bottom quintile up through the top quartile among elementary, middle, and high schools
within a given state—to provide a proxy for the general performance of the schools without
placing undue weight on a specific percentile rank.

To understand the design features used in IZ programs and the population(s) served, we
asked each jurisdiction for information on IZ units, as well as demographic information about
current and past IZ residents. For units, we requested information on the type of unit
(singlefamily or multifamily, rental or ownership), date built, and appraised market price and
belowmarket price (as applicable). To document the characteristics of the IZ dwellers, we
requested such information as the number of adults and children per household, total
household income, the date the household moved into the home, and the gender, age, race,
and employment status of the head of household. For ownership units that had sold at least
once, we requested the most recent resale price and the length of time the previous owner
lived in the unit.

Organization of This Report

Chapter Two discusses the extent to which IZ policies in the jurisdictions studied have
appeared to succeed in providing lower-income families with increased access to low-poverty
neighborhoods and low-poverty, high-performing schools. Chapter Three considers the
design options available for IZ programs and the ways in which different features might affect
the success of the programs. Chapter Four concludes with some considerations for localities
that may wish to develop IZ programs.

3 For approximately half of the districts, we were successful in directly contacting persons familiar with the generation of

the district maps, and they confirmed that they were not aware of recent changes.

4To develop these rankings, we first derived the weighted average of the percentage of all students who scored proficient or
above in math and the percentage scoring proficient or above in ELA on statewide standardized tests. (Unequal numbers of
students may take the math and ELA tests within the same school, thus necessitating a weighted average.) These ranks are
specific to each state and to each year. Within each state and school year, we separately ranked elementary, middle, and high
schools, since we often found systematic discrepancies in proficiency rates across these school levels. For schools that include
grades at multiple levels (e.g., K—8 or K—12 schools), we averaged the elementary, middle, and high-school ranking as
applicable to come up with a single ranking for each school.
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CHAPTER TWO

Benefits and Limitations of Inclusionary Zoning Policies and the
Households They Serve

This chapter discusses the extent to which IZ policies succeed in providing lower-income
families with increased access to low-poverty neighborhoods and their resources (e.g., high-
performing schools). We first describe the potential limitations of IZ policies and benefits of
17 for program participants, based on prior research. Then we report the findings from our
analysis of IZ homes in the 11 jurisdictions studied. To answer the question concerning whom
1Z programs serve, we first catalogue the incomes of families living in IZ homes in the 11
cities and counties. To document whether those programs are socially inclusive, we describe
the neighborhoods where IZ homes are located and the characteristics of the schools to which
the IZ units are zoned. Maps showing the distribution of IZ homes throughout their
communities and the levels of poverty in those neighborhoods are provided in Appendix C.

Potential Benefits and Limitations of IZ Policies

A recent national study reveals that exclusionary zoning that yields low-density housing
increases the likelihood that low-income households are priced out of homes in
neighborhoods with high-scoring schools (Rothwell, 2012). The author estimates that
eliminating minimum lot size restrictions would reduce that gap in average scores of schools
that low- and higherincome students attend. Since there is evidence that low-income students
benefit from attending higher-scoring (which are often lower-poverty) schools (e.g., Schwartz,
2012, discussed below), reducing or mitigating exclusionary zoning practices could help to
reduce the already large and growing income achievement gap within the United States
(Reardon, 2011). Specifically, if inclusionary zoning programs introduced affordable housing
into jurisdictions that otherwise largely lack it, IZ could promote the academic achievement
and educational attainment of children of IZ recipients.

17 policies are intended to add to the supply of affordable housing, but they tend to
produce small numbers of homes, potentially at substantial cost. To date, IZ programs have
played a relatively small role in meeting the nation’s need for affordable housing. Itis estimated
that IZ programs nationwide have led to the creation of approximately 150,000 units over
several decades (Calavita and Mallach, 2010). In contrast, HUD’s largest rental assistance
program—Housing Choice Vouchers—serves approximately two million households, while
the LIHTC program has created more than two million affordable homes. Low production
obviously limits the potential of IZ to promote social inclusion for low-income recipients.
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Despite the relatively small numbers of IZ units, at least within some areas, IZ compares
favorably to housing creation programs such as LIHTC, in which developers sell credits to
investors to raise funds for affordable housing. Brown found that IZ played a large role in the
construction of affordable units in the Washington, D.C., area, particularly in Montgomery
County, where it accounted for more than half of all affordable housing construction between
1974 and 1999 (Brown, 2001). Similarly, a study of IZ programs in Los Angeles County and
Orange County in California found that IZ compared favorably to LIHTC, in some cases
outperforming it in terms of total units constructed (Mukhija et al., 2010).

Perhaps the most serious limitation of IZ policies is that the creation of IZ homes
depends on the requirements of the policy in relation to local housing-market conditions.
Some localities may have an IZ law on the books for years yet produce no IZ homes. The
market-driven nature of IZ makes it unlike other affordable housing programs that provide
direct subsidies to increase the supply of affordable housing, regardless of local housing-
market conditions. Further, the presence of such policies can potentially reduce the production
of housing overall or raise housing prices. However, the evidence points to mixed, weak effects
of IZ policy adoption on housing production and prices (Bento et al., 2009; Schuetz, Meltzer,
and Been, 2011).5

Precisely because IZ programs are intended to provide affordable housing within
highcost housing markets, they can require large cost offsets to developers or direct subsidies
to IZ dwellers (or both). The size of the price discount decreases as the income-eligibility of
the target IZ population increases. This trade-off has direct implications for the potential of
1Z programs to target low-income recipients and to promote social inclusion. Jurisdictions
with high demand for market-rate housing may be able to offset the substantial loss a
developer would incur on an IZ home that is sold at, say, 40 percent of market value to a low-
income purchaser by offering a substantial benefit such as a large density bonus. Indeed, for
17 programs to produce homes, they must offset developers’ potential losses or even enhance
the overall profitability of the housing project (Calavita and Mallach, 2010).

The potential of IZ programs to promote social inclusion for direct beneficiaries is
shaped largely by the design of a jurisdiction’s IZ policy, an issue that is discussed further in
Chapter Three. For example, lowering the income eligibility of IZ recipients to reach the most
economically needy households lowers the prices of IZ homes, which could in turn require

5> We identified three studies that examine the effects of IZ on housing-market construction or prices, using a comparative
design: Bento et al., 2009; Mukhija et al., 2010; and Schuetz et al., 2011. These studies yield mixed, limited evidence. On the
number of housing starts, Schuetz et al. found a statistically significant negative effect of IZ policies on housing construction,
but only in one of two cities studied. Mukhija et al. did not find a significant effect of IZ on the total number of new housing
permits issued between 1980 and 2005 in either of two California localities, compared with the almost 100 cites without 1Z
programs. Bento et al. suggested that IZ may encourage developers to build more multifamily housing than single-family
housing but had a statistically insignificant effect on total housing starts. The evidence on prices is a bit stronger; the studies
that examined the effect of IZ on home prices (Bento et al., 2009; Schuetz et al., 2011) found statistically significant but small
to moderate increases in prices associated with IZ. Bento et al. found that IZ increases the price of higher-priced homes but
reduces the price of lower-priced homes, since the set-aside of otherwise market-rate homes decreases the supply of the
former while concomitantly increasing the supply of the latter. But Schuetz et al. found that these price effects are not uniform
and depend on market conditions. Finally, Bento et al. suggest that developers may attempt to recoup some of the cost of
selling below market by decreasing the size of IZ units. For more discussion of the debate around the economic merits of
17, see Mallach and Calavita (2010).
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either creating fewer IZ homes (e.g., by reducing the proportion of homes that must be set
aside in the development), offering developers lower-cost alternatives such as contributing to
an affordable housing fund or building IZ homes off-site that are not necessarily included in
market-
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rate developments, or offering subsidies directly to IZ recipients in the form of subordinate
mortgages or rent subsidies such as Housing Choice Vouchers. A common requirement of I’Z
policies is that IZ homes must be visually compatible with their market-rate counterparts. But
to maximize the supply of IZ homes, the laws can allow developers to lower the cost of
construction by creating smaller IZ homes with less-expensive finishes inside (with the option
for an IZ occupant to upgrade with a price increase). A requirement that IZ homes be
physically indistinguishable from their market-rate counterparts both inside and out would
raise the cost of IZ homes, which again could either reduce the supply, direct the supply into
lower-cost alternatives, or require infusion of direct subsidies to IZ occupants. The precise
nature of the trade-offs is determined by prevailing housing-market conditions, the amount of
financing a municipality can offer to IZ recipients (such as through HOME Investment
Partnerships or Community Development Block Grant [CDBG] dollars or through the direct
purchase of IZ homes to operate with federal affordable housing subsidies), the political
conditions within the locality, and the demographic needs for affordable housing (such as
family versus elderly households).

Research about the effects of poverty in neighborhoods and schools suggests that IZ
recipients have better life chances to the degree that IZ policies provide low-income persons
access to low-poverty neighborhoods and high-performing schools. However, as Mallach and
Calavita (2010) note, there is a dearth of research on the effects of IZ on occupants of housing
constructed under these programs, mostly due to the lack of data with which to measure these
effects. We are aware of only one study that examines the direct impacts of IZ on recipients.s
Schwartz (2012) tracked the schooling outcomes of children living in public housing in
Montgomery County, where approximately 700 out of 1,000 public-housing apartments were
scattered among market-rate developments through a provision of the county’s IZ program.
The housing authority randomly assigned families to the public-housing apartments, which
permitted an objective comparison of public-housing children’s outcomes in low- and
moderatepoverty schools within the county. By the end of elementary school, children living
in public housing and attending low-poverty schools outperformed children living in public
housing who attended schools where the incidence of poverty was higher, substantially in
math and moderately in reading (however, for reading the difference was not statistically
significantly at a 5-percent confidence level). The largest gains occurred among students living
in public housing who attended schools where fewer than one in five students qualified for
free or reduced-price meals relative to elementary schools with moderate poverty levels
ranging up to 60 to as high as 80 percent.”

In the absence of a broader base of evidence about the effects of IZ on recipients, we
can only recapitulate the expectations about how providing low-income 1Z recipients the
opportunity for social inclusion would promote their socioeconomic opportunities. Research
about poverty in schools and neighborhoods indicates that residential context can have a large

0 A few studies have examined the characteristics of residents served in particular IZ programs. Brown (2001) reports that
programs in Montgomery and Fairfax counties served racially diverse and economically needy populations and that the
affordable units constructed through IZ were dispersed. A survey of IZ programs in California found that the majority of
affordable units created in the state served very low-income or low-income populations, with some units serving
moderateincome or extremely low-income populations (California Coalition for Rural Housing and the Non-Profit Housing
Association of Northern California, 2007).

7 Children from families making less than 185 percent of the poverty line qualify for reduced-price meals, while those from

families making less than 130 percent of the poverty line qualify for free meals.
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effect over the long term on both children and adults. This suggests that if economically
integrative housing policies such as IZ succeed in integrating families into low-poverty settings
over a period of years, such policies would likely have positive and substantive impacts on
academic achievement, cognitive ability, and health.

Of course, simply offering a family an affordable home within a low-poverty
neighborhood served by a low-poverty school does not guarantee that the family will reap a
benefit. Physical proximity does not dictate that non-poor neighbors include IZ dwellers in
day-today social interactions, nor does it imply a change in the attitudes, beliefs, and
experiences of either IZ recipients or their neighbors. Rather, research identifies strong
correlations between low-poverty places and positive conditions that can promote one’s life
chances, such as lowered rates of crime, increased access to jobs, and increased access to high-
performing schools (see, for example, Ellen and Turner, 1997, and Sastry, forthcoming).

The reasons most commonly proposed to explain how concentrated poverty in
neighborhoods affects residents include greater stress, less access to employment
opportunities, fewer neighborhood resources for children and adults, a contagion effect from
antisocial behavior and low-attaining peers, harmful social norms (including punitive parenting
styles and lower levels of communication and trust among neighbors, which can depress social
cohesion), and a language environment that offers children less exposure to standard English.
Not only might these factors affect a resident directly, they might also filter through his or her
social netwotk, which can, in turn, influence health, behavior, and educational outcomes
(Anderson, 1999; Ellen and Turner, 1997; Fischer, 1982; Fu et al., 2007; Hardig et al., 2010;
Luke and Harris, 2007; Sastry, forthcoming).

The neighborhood context is also believed to play a critical role in the quality of local
schools. A contextual factor such as the poverty level of the student body can potentially affect
the quality of schooling through five mechanisms:

* Teacher quality, since teachers are sensitive to the student composition of the school and
are more likely to transfer or exit when placed in high-poverty schools (Boyd et al., 2005;
Hanushek et al., 2004; Jacob, 2007; Scafidi et al., 2007).

e School environment, primarily because high-poverty schools experience greater turnover in
staffing and students as well as higher levels of confrontation (Committee, 2010; Parr
and Townsend, 2002; Rumberger and Larson, 1998).

* Parent involvement, since middle-class parents tend to establish a norm of parental oversight
by customizing their children’s school experiences (Horvat et al., 2003; Lareau and
Horvat, 1999).

e Teacher-student interactions, since teachers calibrate their pedagogical practice to the
perceived levels of student skills and preparedness (Hauser-Cram et al., 2003; Lareau,
1987; Lasky, 2000).

e Peer interactions, since peers form the reference group against which children compare
themselves and they model behavior and norms (Chorzempa and Graham, 2000;
Wilkinson, 2002).

While far from conclusive, research has generally found that the socioeconomic
composition of the school has larger effects on children’s academic achievement than the
socioeconomic composition of the neighborhood (Jargowsky and El Komi, 2009; Otxr et al.,
2003). And some research suggests that the effects of the socioeconomic status of schools
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on student achievement might even be as large an influence as that of the student’s own
family income level, which is highly correlated with educational attainment and achievement
(Ho and Willms, 1996; Rumberger and Palardy, 2005).

But recent evidence indicates that neighborhood poverty has a long-term influence on
both adults’ and children’s mental and physical health and cognitive ability (e.g., Ludwig et al.,
2011; Sampson et al., 2008; Sharkey and Elwert, 2011). There is some indication that the
effects are lagged and cumulative for both schools and neighborhoods. For example, Sharkey
and Elwert (2011) find continuity across generations in neighborhood conditions and provide
evidence that the environments parents experienced can have a large impact on the cognitive
ability of their children. Long-term results from Moving to Opportunity reveal statistically
significant and large reductions in extreme obesity and diabetes in households that had moved
to low-poverty census tracts ten to 16 years prior to the survey on which the study was based
(Ludwig et al., 2011). The large and positive school achievement results for children living in
public housing in Montgomery County accrued over five to seven years (Schwartz, 2012), as
did the outcomes in Gautreaux.? These findings imply that sustained access to low-poverty
places could have positive intergenerational effects.

Households the IZ Programs Serve

Several ways low-income families could benefit from programs like IZ have been proposed.
We must first ask, however, whether IZ programs actually serve low-income families. As the
initial step in our analysis of the 11 localities that provided us with IZ data, we investigated
which populations are being served by the IZ programs.

Unlike other affordable housing programs such as Housing Choice Vouchers, public
housing, and LIHTC, the 11 IZ programs predominately serve owners rather than renters.
Seventy-eight percent of the IZ homes in this study were for sale, and only one of the IZ
programs focused exclusively on rentals. The vast majority of the for-sale IZ homes were sold
to low-income households that would otherwise qualify for certain federally subsidized rental
housing on the basis of their income. The predominance of ownership is primarily due to
many IZ programs’ requirement that the IZ units share the tenure of the market-rate homes
within the same subdivision.

The jurisdictions that sold IZ homes generally made them affordable to low-income
households by first allowing them to be lower-cost than market-rate homes because they had
less square footage or lower-cost interior finishes and then selling them at discounted prices
or with subordinate financing (or both). For example, Burlington, Chicago, and Fairfax
County’s IZ homes sold for an average of 39 percent, 26 percent, and 17 percent less than
their assessed market prices, respectively. Santa Fe, on the other hand, typically sold IZ homes
at market prices but provided a majority of purchasers with subordinate financing. Qualifying

8 The idea that adults and children derive substantial benefits from living and attending schools in economically integrated
neighborhoods first gained credibility with the extremely positive results stemming from the 1970s Gautreaux court case,
which caused the relocation of some Chicago public-housing families to affluent suburban settings (Ellen and Turner, 1997).
Research on the Gautreaux families suggested that poor children typically required a period of one to six years to make gains,
but after seven years there were substantial positive effects on the children’s school outcomes and adult employment
(Rosenbaum, 1991). Follow-up studies also found substantial employment benefits for the mothers who moved to low-
poverty neighborhoods. The most recent follow-up surveys of these families, however, failed to confirm a suburban advantage
in adults” economic independence (DeLuca et al., 2010).
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households obtained, on average, an amount equal to 29 percent of the purchase price. Low-
income purchasers of IZ homes in ten jurisdictions could seek to qualify for closing-cost or
downpayment assistance through state or local programs, but in all cases, these programs were
not specific to IZ.

Demand for IZ homes well exceeds supply in virtually all of the jurisdictions. However,
few of the jurisdictions operate centralized waiting lists or collect waiting-list information from
property managers, which would allow for systematic documentation of demand. In most
cases, IZ homes are first-come, first-serve. Often, they are administered by property managers,
which means that a household wishing for an IZ home must apply directly to the property
manager rather than to a central municipal office. As discussed in Chapter Three, a lack of
clear procedures for data collection and reporting by property managers to municipalities
about the IZ units stymies the collection of data about IZ recipients and applicants.

Six of the IZ programs in this study exclusively serve low-income households earning
less than 80 percent of the AMI. The other five programs reserve only a minority of IZ units
for households earning between 80 and 100 percent of the AMI or up to 120 percent (in Irvine
and Davidson). Irvine, Cambridge, and Montgomery County also targeted a portion of their
17 rental programs to extremely low-income households. Table 2.1 shows the characteristics
of the IZ units and the households served.

Table 2.1
Characteristics of 1Z Units and Recipients
Number of Percentage
Geocoded IZ of IZ Homes
Location Addresses for Sale Average Income of 1Z Residents upon Moving In
Boulder 364 86 Max. income, owners: 81% of AMI (equivalent to $52,001) Max. income,

renters: 71% of AMI (equivalent to $45,686)°

Burlington 199 50 63% of AMI (equivalent to $37,209)
Cambridge 385 45 $44,634 (equivalent to 49% of AMI, 2010)
Chicago 1,225 99P $42,591 (equivalent to 57% of AMI, 2010)
Davidson 54 94 $38,459°

Max. income: 50-120% of AMI (equivalent to $26,875-$64,500)

Denver 77 100 Max. income: 80% of AMI ($48,600)°

Fairfax County 2,318 56 Max. income: 70% of AMI (equivalent to $57,950)°

Irvine 183 7 $26,731 (equivalent to 31% of AMI, 2010)

Montgomery County 9,286 88 Max. income, renters: $55,000 (equivalent to 65% of AMI) Max. income,

owners: $59,500 (equivalent to 70% of AMI)?

Santa Fe 575 100 $33,100 (equivalent to 49% of AMI, 2010)
Santa Monica 862 0 Max. income: 90% of AMI (equivalent to $59,625)°
Totals 15,528 77 30-120% of AMI

SOURCES: Data obtained by the authors from local administrators of 1Z programs. Where possible, we obtained the actual incomes
of IZ households at the time they first moved into the home. Where data were not provided for a household for each unit, we
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calculated the average based on available data. Where no household-level actual income data were available, we reported the
minimum and maximum income levels from the 1Z law.

3 Actual incomes (or actual AMIs of recipients) were not provided. Instead, eligibility income caps are shown. Maximum
household income is expressed as a percentage of the AMI, and then equivalent income for a twoperson household as of 2010

is shown. ® The other IZ units are lease-to-own. © Data were available for only approximately half of the units.

As Table 2.1 indicates, these programs primarily serve low-income households, according
to HUD’s definition of that term. However, by serving homeowners rather than renters, the
1Z programs target a generally less-disadvantaged segment of the low-income population.
Further, several apply minimum income or asset criteria or apply income tests such as eligibility
for first mortgages of a minimum amount.

Several IZ programs have built in ways for low-income families to rent IZ homes.
Montgomery County, Cambridge, and (in the past) Fairfax County have explicitly targeted
some of their IZ homes for occupancy by federally subsidized low-income renters. The 1Z
law in Montgomery County, for example, allows its housing authority the right to purchase up
to one-third of the IZ homes in a subdivision. The housing authority has purchased
approximately 700 IZ homes scattered within market-rate communities throughout the county
and operates them as public-housing homes.

Characteristics of 1Z Neighborhoods

We next investigated whether the IZ homes tended to be located in low-poverty
neighborhoods and whether they were clustered within a small geographic part of a locality or
widely dispersed throughout it.

As of 2005-2009, the majority of IZ homes—76 percent of the 15,526 units—were
located in low-poverty neighborhoods. However, the percentage varied substantially by
locality, as shown in Figure 2.1. In Davidson, Fairfax County, Irvine, and Montgomery
County, the majority of IZ units were in low-poverty neighborhoods, while in several other
cities such as Cambridge, Santa Fe, and Santa Monica, a large share of the IZ units were located
in neighborhoods with moderate poverty rates (i.e., 10 to 30 percent).

Figure 2.1.
Percentage of 1Z Units Located in Low-Poverty Neighborhoods, 2005-2009

100
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As expected, very few IZ homes (2.5 percent) were in high-poverty neighborhoods where
30 percent or more of the households were in poverty. This is notable since 17 percent of the
block groups across the 11 jurisdictions were high-poverty neighborhoods. Half of the 1Z
homes in high-poverty neighborhoods were in Chicago, one-quarter were in Boulder, and the
rest were spread across five other jurisdictions. Although the absolute number of IZ homes in
high-poverty neighborhoods was small, their relative proportion was sometimes high in
jurisdictions with small IZ programs. For example, in Denver, as many as 31 percent of the 77
IZ homes were located in high-poverty neighborhoods as of 2005-2009, while in Burlington
and Boulder, 21 and 26 percent of the IZ units were in high-poverty block groups, respectively.
The jurisdictions with IZ homes in high-poverty neighborhoods also had off-site provisions,
meaning that IZ homes could be located in places separate from market-rate developments.

The typical IZ unit was located in a neighborhood where the vast majority of adults of
working age were employed (94 percent), the majority of adults 25 years of age and older had
a college degree, and more than half of the population was white (57 percent). Table 2.2
confirms that within all 11 jurisdictions, the household income and rates of college-educated
households in the neighborhoods where IZ units were located exceeded national averages.’

 As of 2005-2009, in the average neighborhood nationally, 92 percent of adults 16 and older were employed, and 25 percent
of adults 25 and older had a college degree.
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The second row of Table 2.2 shows that in some locations, IZ units were clustered within
a small number of neighborhoods (in cases where few developments had IZ units), while in
other locations, IZ units were found in hundreds of neighborhoods. In the relatively new IZ
programs in Denver, Irvine, and Chicago, IZ homes were located in less than 5 percent of
neighborhoods, while in the majority of the programs, one-quarter to one-half of the
neighborhoods housed at least one IZ unit.

Within the same jurisdiction, neighborhoods with IZ units tended not to differ
systematically from neighborhoods with no IZ homes. As shown in Table 2.3, in seven of the
jurisdictions, there is no statistically significant difference in the median household income for
neighborhoods with and without IZ units. Median household income in IZ neighborhoods is
lower in Fairfax County, Montgomery County, and Santa Monica relative to non-1Z
neighborhoods. Only in Chicago are IZ neighborhoods more affluent (as measured by median
household income) than non-IZ neighborhoods. In ten of the jurisdictions, residents of
neighborhoods with one or more IZ homes tend to be more racially diverse than those in
neighborhoods without IZ homes (although the differences between them are statistically
significant in only four locations).

To test systematically whether IZ homes were placed in the less-advantaged
neighborhoods within a given jurisdiction—a phenomenon that would lessen potential social
inclusion—we performed statistical tests of whether the demographics of IZ neighborhoods
systematically differed from those of non-IZ neighborhoods. We report the average values in
median income, education level, and racial composition as of 2005-2009 in Table 2.3. Values
that are statistically significantly different from one another are shown in boldface. In most
instances, IZ neighborhoods did not differ from their non-1Z counterparts in terms of income,
education levels, or race. However, there is evidence that the populations within IZ
neighborhoods were less advantaged than those in non-IZ neighborhoods in Burlington,
Fairfax County,



Table 2.2

Characteristics of Neighborhoods with 1Z Units (2005-2009)
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Fairfax Montgomery Santa
Boulder Burlington Cambridge Chicago Davidson Denver County County Santa Fe Monica
2,318 860
Characteristic Irvine
Number of 1Z units 364 199 385 1,225 54 77 183 9,286 575
Neighborhoods with 1+ 1Z units 19 15 20 107 5 6 81 3 167 44 40
Percentage of all neighborhoods with 29 56 25 4 100 1 15 3 30 49 50
1+ I1Z units
Median household income ($) 71,197 54,994 78,304 75,438 132,430 45,548 122,201 109,862 126,342 67,647 63,414
(27,923) (19,582) (20,645)  (47,313) (45,578) (13,933) (42,065) (6,277) (41,905) (21,583) (32,031)
Percentage of heads of households with a BA 54 45 62 50 72 46 62 60 56 34 54
or higher degree (17) (12) (13) (28) (14) (12) (13) (2) (15) (18) (19)
Percentage of household heads who were 88 92 69 46 89 81 57 46 54 76 70
white (6) (4) (16) (30) (13) (6) (13) (9) (17) (7) (14)
Percentage of household heads who were 1 2 10 35(37) 8 10 11 0 20 1 6
black (1) (3) (13) (14) (9) (8) (1) (14) (1) (6)
Percentage of household heads who were 19 2 8 15 2 23 10 22 12 61 20
Hispanic (15) (1) (4) (19) (2) (25) (9) (6) (10) (20) (17)
Racial heterogeneity of households 0.28 0.14 0.46 0.41 0.18 0.38 0.58 0.64 0.59 0.40 (0.06) 0.48
(0.12) (0.7) (0.10) (0.23) (0.16) (0.11) (0.10) (0.06) (0.13) (0.19)
Percentage of households employed 96 95 95 85 95 94 97 93 95 93 93
(tract) (2) (2) (3) (17) (71) (2) (2) (1) (2) (2) (2)
Percentage foreign-born (tract) 15 10 28 (6) 14 6 13 30 43 30 18 27
7 (2) (11) (1) (7 (6) (3) ) (12) (4)
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SOURCE: Authors’ computations using 1Z address data matched to 2005—2009 ACS 5-Year Estimates at the census block group level unless otherwise noted. Tract-level data are

shown for areas where measures were not available at the block-group level.

NOTE: Standard deviations are shown in parentheses. Averages are weighted by IZ unit locations to represent the average neighborhood characteristics of a typical 1Z occupant. About

two-thirds of the IZ homes are in neighborhoods that fall within plus or minus the standard deviation.

Table 2.3
Comparison of Neighborhoods With and Without IZ Units (2005-2009)
Fairfax Montgomery Santa
Item Boulder Burlington Cambridge Chicago Davidson Denver County Irvine County Santa Fe Monica
Neighborhoods with 1+ 1Z homes 19 15 20 107 5 6 81 3 167 44 40
Neighborhoods with no 1Z homes 47 12 60 2,359 0 464 451 105 385 46 39
Total neighborhoods 66 27 80 2,466 5 470 532 108 552 90 79
Median household income ($) 69,666 46,456 72,130 65,432 132,430 41,235 129,986 103,126 124,409 74,748 83,852
85,470 69,195 89,900 60,604 65,331 148,948 113,391 139,352 71,838 133,635
Percentage of adults with a BA or 61 39 65 41 72 45 60 58 60 55 42 59
higher degree 73 58 75 26 39 61 57 33 65
Percentage of residents who are white 88 92 67 a7 89 83 58 54 62 56 79 76
91 94 74 37 76 71 66 78 79
Racial heterogeneity of residents 0.25 0.14 0.44 0.38 0.18 0.34 0.57 0.58 0.49 0.56 0.37 .35
0.15 0.10 0.40 0.29 0.36 0.45 0.49 0.33 .34

SOURCE: Authors’ computations using IZ address data matched to 2005-2009 ACS data at the census block group level (the smallest geographic unit for which these data are publicly

available).

NOTE: Within each cell, the mean for neighborhoods with IZ units is reported on top, followed by the corresponding mean value among neighborhoods without 1Z units. Mean statistics in
bold are statistically significantly different from one another. Since IZ units are located in all five block groups within Davidson, only one value is reported in each cell for that jurisdiction. For
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the 40 comparisons shown here, the level of statistical significance has been adjusted using the Benjamin Hochberg step-up method to control at 0.05 the proportion of false positives
identified among the total set of statistically significant differences.
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Montgomery County, and Santa Monica, since the median household income in IZ
neighborhoods in these locations was lower than that in non-IZ neighborhoods. Chicago was
the only city in which we found that IZ neighborhoods had more markers of advantage than
non-1Z neighborhoods—an indication that new residential development within the city (of
which IZ units were a small share) was typically marketed to attract new households with
higher incomes.
Finally, the maps in Appendix C show what the statistics confirm: within many

localities, IZ units are widely dispersed throughout the locality. They were located in one out

of every ten census block groups in the 11 localities and one out of every five census tracts
as of 2005-2009.

Assignment of 1Z Units to High-Performing Schools

Poverty rates within schools are highly correlated with the average performance of the schools’
students. For example, in 2008—-2009, more than one-half of fourth and eighth graders who
attended high-poverty schools failed the national reading test, compared with fewer than one
in five students from the same grade levels who attended low-poverty schools.! Given the
strong correlation between school poverty and scores on standardized academic assessments,
we present results for both as proxies for school quality. For this discussion, schools to which
one or more IZ homes are residentially assigned is termed an “IZ school,” while those schools
to which no IZ homes are assigned is a “non-IZ school.”

17 units were residentially assigned to schools that had lower poverty rates and performed
slightly above average within their state. They also had lower poverty rates than national norms.
Across all 11 jurisdictions, the typical IZ unit was located within an elementary-school
catchment area that had lower proportions of students who qualified for free or reduced-price
meals than elementary schools with no residentially assigned IZ homes (44 versus 64 percent)
in school years 2006-2010. This also compares favorably to the average elementary school
nationally, where one out of every two students (49 percent) qualified over school years 2005—
2006 to 2009-2010. Forty-four percent of IZ dwelling units are assigned to low-poverty
schools, defined here as elementary schools where less than one in five students qualifies for
free or reduced-price meals.

Figure 2.2 shows that the elementary-school poverty rates in IZ schools closely tracked
those in non-IZ elementary schools within the same jurisdiction. This finding comports with
the neighborhood demographic comparisons described above, which generally revealed parity
among 17 and non-I1Z neighborhoods. Nevertheless, there are differences within some of the
11 localities. In Santa Monica and Boulder, for example, IZ units were located in
neighborhoods having schools with statistically significantly higher poverty rates. In Denver
and Montgomery County, by contrast, IZ schools had slightly lower (but not statistically

significantly different) poverty rates than non-IZ schools.
Figure 2.2

10 High-poverty schools are defined as those with 75 percent or higher concentrations of students who qualify for free or
reduced-price meals. Fifty-five percent of fourth graders and 47 percent of eighth graders in high-poverty schools scored
“below basic” on the National Assessment of Educational Progress in 2009, whereas 17 percent of fourth graders and 13
percent of eighth graders from schools at which less than 20 percent of students qualified for free or reduced-price meals
scored “below basic” (Aud et al., 2010).



Poverty Rates in Elementary Schools With and Without IZ Units (2006—2010)
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NOTE: Cambridge and Burlington have citywide controlled choice plans, so IZ and non-IZ rates are the same. In Davidson, 1Z
units are zoned into the one elementary school (additional charter school excluded).

RAND TR1231-2.2

To test whether IZ homes provide children access to high-performing (and not just
lowpoverty) schools, we also examined the ranking of each school within its state on

standardized math and ELA tests. These rankings are shown in Figure 2.3.

Figure 2.3

Rankings of Elementary Schools to Which 1Z Units Were and Were Not Zoned

[] schools with
1+ 1Z units

[ Schools with
no IZ units

Quartilerankingacrossmath
andELAwithinstate

NOTE: Cambridge and Burlington have citywide controlled choice plans and Montgomery County has choice for middle schools, so

1Z and non-IZ rates are the same.
RAND TR1231-2.3
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On average, IZ units were located in attendance zones of public schools performing in
the third quintile, or the 40th to 60th percentile in their state. This was slightly better than the
average performance of schools to which no IZ units were assigned; non-IZ schools
performed at an average of the 20th to 40th percentile within their state. Again, we found
substantial variation among the 11 localities. In Chicago, IZ elementary schools (like most non-
17 elementary schools) were in the bottom quartile of Illinois elementary schools. This is not
surprising, since school poverty highly correlates with school performance, and the large
majority of students in any given year in Chicago qualify for free or reduced-price meals (e.g.,
85 percent of students in 2007-2008, compared with 38 percent in the average public school
in the rest of the state). In Irvine and Davidson, both of which are affluent, the IZ schools
were in the top quartile within their states. On the whole, however, IZ and non-IZ schools’
rankings were quite similar.

Summary

Although the 11 programs studied varied considerably in design, we found that, on the whole,
the IZ homes

o Serve low-income pegple. Six of the programs exclusively serve households making 80 percent
or less of the AMI, and three target households earning as little as 30 percent of the AMI
for rental units. The other five reserve a portion of the IZ homes for households earning
up to 100 or 120 percent of the AML

e Predominately serve owners rather than renters. Seventy-eight percent of the IZ homes in this
study were for sale, and only one of the IZ programs exclusively operated a rental
program. The vast majority of the for-sale homes were sold to low-income households
that would otherwise qualify for federally subsidized rental housing on the basis of
income.

 Are widely dispersed thronghout jurisdictions. 1Zs were located in one out of every ten census
block groups in the 11 localities and one out of every five census tracts as of 2005-2009.
IZ units were also zoned into one out of every four schools across the 11 jurisdictions.

o Are located in low-poverty neighborboods. The typical IZ unit is located in a census block group
(or tract) where 7 percent of households lived in poverty as of 2005-2009. This is lower
than the poverty rate in the typical U.S. census block group nationally in the same year
(14 percent). Further, 75 percent of the IZ units in this study are located in a low-poverty
census block group or tract compared with estimates ranging from 8 to 34 percent for
other forms of affordable housing (Ellen et al., 2009; Newman and Schnare, 1997).

o Are assigned to relatively low-poverty public schools. The typical 1Z unit is located within an
elementary-school catchment area in which one out of every three students (34 percent)
qualified for free or reduced-price meals compared with the average elementary school
nationally, where one out of every two students (49 percent) qualified as of the 2006—
2010 school years; 44 percent of IZ dwelling units are assigned to low-poverty schools,
defined here as elementary schools where less than one in five students qualify for free
or reduced-price meals.

o Are assigned to schools performing slightly above average. The typical 1Z unit is located in an
elementary-school catchment area that ranked at the 40th to 60th percentile on national
tests in math and ELLA among the elementary, middle, or high schools within the state.
Our findings indicate that, overall, the IZ policies studied provide access to low-poverty

schools and neighborhoods—something other affordable housing policies have struggled to
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achieve (Deng, 2007; Newman and Schnare, 1997; Pfeiffer, 2009). On the whole, the 1Z
policies offer the potential, if not the promise, of social inclusion for recipients.
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CHAPTER THREE

Design Options for Inclusionary Zoning Programs

Although many IZ programs have similar objectives, the programs examined in this study had
large differences in outcomes, which are partly explained by differences in the way they are
structured combined with local demand for new construction. This chapter highlights the
breadth of design choices available for IZ policies and the impacts they might have on the
programs. Details of the 11 programs’ designs are given in Appendix B.

All IZ ordinances are predicated on two aspects of the local market: (1) there must be
sufficient demand in the private market for market-rate housing and (2) the IZ requirements,
which often include incentives to offset costs, must not be so onerous as to render a
development unprofitable (Mallach and Calavita, 2010). As a consequence of the first
condition, IZ policies tend to be found in high-cost housing markets. It is generally assumed,
therefore, that IZ is indeed inclusionary. However, a number of program features can diminish
the potential of IZ inclusiveness for its recipients—e.g., being voluntary, or requiring that a
small proportion of homes be set aside for 1Z, or having no continued affordability
requirements upon occupant turnover. Thus, the simple existence of an ordinance does not
guarantee the construction of IZ homes in the first place, let alone the inclusion of below-
market-priced homes in affluent neighborhoods.

Seven design features appear to have the most substantial impact on the potential supply
and inclusiveness of IZ homes in a jurisdiction:

* Eligibility—the populations eligible for participation in IZ programs;

* Tenure—whether 1Z rentals or ownership is permitted;

* Mandatory statns—whether the program is mandatory or voluntary for developers;

e Supph—the types of development within a jurisdiction that are covered by the IZ
provisions and how many units must be set aside for below-market pricing;

 Cost offsets and opt-onts—whether developers can make use of in-lieu options such as
payments into an affordable housing fund or cost offsets such as density bonuses or
accelerated permit reviews;

 Continued affordabilit—whether the program contains long-term-affordability provisions
for the 1Z homes; and

o A mechanism for collecting data and monitoring compliance—whether the IZ ordinance provides
for the ongoing collection of data and oversight of continued compliance.
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Populations Eligible to Participate in IZ Programs

A key issue in designing an IZ program is determining who will be eligible to participate. This
criterion, combined with the tenure (rental or sale) of homes, determines the degree to which
an IZ program can meet the goal of supplying affordable housing for low-income populations.
In general, IZ programs that include rental units can reach lower-income households than
programs geared solely to homeowners. Some programs require units to be affordable by
households at 100 to 120 percent of the AMI, others target those at 50 percent of the AMI,
and others target households with incomes as low as 30 percent of the AMI (Mallach and
Calavita, 2010). Many programs establish varied levels of affordability within a single 1Z
ordinance.

The programs in our study showed a wide range of eligibility requirements, as indicated
in Table 2.1 above. The average income of IZ residents upon move-in ranged from 30 percent
of the AMI in Irvine to 120 percent of the AMI in Davidson.

Usually, the income-eligibility criteria for recipients indirectly determine the amount of
loss a developer incurs on a home, since the IZ ordinance sets the price of the home (whether
in the form of rent or mortgage payments) equal to 30 to 40 percent of an eligible recipient’s
monthly income.

Program Focus on Rental or Ownership

Eligibility is also affected by whether the IZ program focuses on rentals or ownership. As
shown in Table 2.1, one of the programs in this study exclusively serves renters, while others
exclusively serve homeowners. Most of the programs make at least 50 percent of the IZ homes
available for sale. Since many IZ laws stipulate that IZ homes have the same tenure as the
market-rate homes in the development, both market demand and local zoning stipulations
regarding multifamily dwellings and tenure determine whether IZ homes are for sale.

The degree of inclusion afforded by an IZ program depends on the extent to which
lowincome households are able to take advantage of the program. While homeownership is
desirable, programs that focus on ownership of IZ units generally target higher-income tenants
than those that focus on rentals. An interesting hybrid is the program in Montgomery County,
which offers both rental and ownership opportunities, and the county ensures affordability
for extremely low-income families by allowing the public housing authority to purchase up to
onethird of the IZ homes in a subdivision. The housing authority has exercised this right and
has sold some of its IZ homes to low-income purchasers, but it rents the large majority to
extremely low- and very low-income households using state and federal housing subsidies.

Mandatory or Voluntary Programs

Whether or not a program is mandatory can have the determining effect on the extent to
which it is implemented. Voluntary programs may not be widely used, even if incentives are
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offered. For example, beginning in the 1980s, the City of Cambridge, Massachusetts, had a
voluntary provision through which a developer could obtain a density bonus for a project that
created affordable housing. However, over the course of a decade, the program failed to

produce a single unit. In 1998, the city enacted a mandatory IZ ordinance, which had produced
Design Options for Inclusionary Zoning Programs 23

385 affordable rental and for-sale homes as of 2010. The change to mandatory status has been
cited as the reason for the current program’s success (Brunick, Goldberg, and Levine, 2004).
The ordinance does retain voluntary provisions for projects that do not trigger the mandatory
1Z requirement.

At least three studies have concluded that mandatory programs generally yield more units
than voluntary programs: Brunick, 2004a; California Coalition for Rural Housing and the Non-
Profit Housing Association of Northern California, 2003; and Mukhija, et al., 2010.

Types of Development Covered by IZ Provisions and Numbers of Units Set Aside

The number of IZ units created depends in part on the types of development covered by IZ
provisions and the required set-asides. Set-aside percentages in California range from 4 to 35
percent of the total homes in a development (California Coalition for Rural Housing and the
Non-Profit Housing Association of Northern California 2007), and other examples in our
study indicate a similar range. Some programs require that developments that exceed the
minimum size threshold set aside as little as 10 percent of total homes built to be made
affordable through IZ, while some require that as much as 30 percent be set aside. The IZ
policies we studied applied to developments with as few as five homes or as many as 50 homes.
A few programs required developments with fewer than five or ten homes to either provide
one affordable unit or make an in-lieu payment.

In Chicago, projects that obtain financial assistance from the city must set aside 20
percent of units as affordable, while projects not requiring city assistance must set aside 10
percent. The City of Irvine requires at least 15 percent of units in all developments with more
than 50 units to be made affordable. Montgomery County requires all new subdivisions with
20 or more dwelling units to set aside between 12.5 and 15 percent of the units as affordable.

In-Lieu Options and Cost Offsets Available to Developers

The types of incentives provided to developers can affect their willingness to participate in
voluntary IZ programs, and some forms of incentives can affect the extent to which the
programs succeed in promoting social integration. Schuetz et al. (2011) found that in the San
Francisco metropolitan area, IZ programs that granted density bonuses and had larger
minimum project sizes generated more units, suggesting that programs with incentives whose
value equals or exceeds the loss a developer would incur on the IZ homes are more successful.
Of course, the underlying housing-market conditions also drive developers’ choices—strong
housing markets with high demand for market-rate dwellings are much more conducive to
acceptance of moredemanding IZ design criteria such as smaller incentives, fewer opt-outs,
lower minimum project sizes, and higher set-aside provisions.

The most common form of incentive provided to developers is a density bonus, which
allows them to build more square feet than would otherwise be permitted under zoning
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provisions. Other common incentives include fee waivers, reductions in parking spaces
required by zoning and building codes, and expedited permitting (Mallach and Calavita, 2010).
Two other types of incentives are the availability of alternative means of compliance (e.g.,
paying a fee rather than building IZ units) and the option to build the IZ units off-site. For
example, the IZ ordinance in Boulder allows developers to pay in-lieu fees ($119,922 per
unbuilt unit or $100 multiplied by 20 percent of the total floor area of market-rate units) rather
than build IZ units. The goal is to have 50 percent of the ownership units built on-site, while
affordable rental units can be constructed either on- or off-site, provided they meet size
requirements.

The IZ ordinance of the City of Irvine provides a “menu” of alternative compliance
options, including converting market-rate units or extending the affordability period on
existing affordable units, in-lieu fees, transfer of existing units to a nonprofit housing agency,
transfer of off-site credits for affordable units (i.e., a developer can provide more than the
minimum number of units at one site and count those against another site), alternative housing
(e.g., special needs, single-room occupancy, shelters), and land dedication for affordable
housing. Developers can also fulfill affordable housing goals by trading credits with other
building sites.

The types of opt-out offerings, if any, should be alighed with program goals. If the intent
is to enforce the maximum degree of social inclusion, in-lieu options are less likely to be
effective. If the intent is to maximize the supply of affordable housing in the jurisdiction,
regardless of specific locations, opt-out provisions could be useful.

Long-Term-Affordability Provisions

The lasting effect of IZ programs may depend on whether they are required to provide
affordable housing only for an initial set of tenants or will continue to do so for many years.
One study found that the period of affordability (enforced through mechanisms such as deed
restrictions) in programs in the San Francisco, Boston, and Washington, D.C., areas varied
from less than 20 years to as many as 99 years (Schuetz et al., 2011). Municipalities may also
require that a certain portion of the profit resulting from the resale of an affordable unit be
absorbed into a local affordable housing trust fund (Brown 2001). To ensure long-term
affordability of homeownership units, the future resale price of IZ homes is typically based on
the original purchase price plus an annual return on equity based on the buyer’s down payment
and principal payments on the mortgage, as well as allowances for eligible capital
improvements.

Some of the programs in our study set relatively short periods of affordability. For
example, Denver’s inclusionary housing ordinance requires for-sale units constructed under
the program to be made affordable for 15 years. Chicago and Irvine have set the period of
affordability for their programs at 30 years. Other locations, such as Davidson and Burlington,
require units to remain affordable for 99 years. Cambridge requires homes constructed under
its IZ ordinance to remain affordable for the life of the building.

The oldest continuously running IZ program in Montgomery County sheds some light
on the loss of the supply of affordable homes over time resulting from limited affordability
periods. Of the 13,133 IZ units constructed in the county since 1974, only 9,369 appear in the
current roster of IZ homes. A county official explained that the primary reason for this
discrepancy is that some properties have passed their period of required affordability and are
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thus no longer part of the IZ pool. Secondary reasons include the fact that early units were
recorded on paper and were never transferred to computer databases and data were retained

in several formats over the life of the program, making it difficult to compile a single list.
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Procedures for Monitoring IZ Program Compliance

Perhaps the greatest commonality among the 11 localities in our study was a lack of funding
for and clarity about the oversight of developers’ and property managers’ ongoing compliance
with IZ stipulations and data collection. Several factors contributed to this, some of which
could be remedied in future amendments and adoptions of IZ ordinances. These include the
lack of dedicated funding within IZ policies for government administrators to collect data and
the diffuse administrative structure whereby property managers (rather than a single city
department) qualify IZ residents by income and send (or do not send) annual reports about
the recipients to city officials, using their own report formats and with no expectation of audits,
given a lack of staff within the city or county department to carry them out.

When requesting data for this study, we asked each jurisdiction for information on IZ
units as well as demographic information about current and past IZ residents.!! No jurisdiction
had all of the information we requested, and none kept electronic historical data on each
occupant of IZ homes; in other words, no jurisdiction regularly tracked demographic
information and sales prices or rents across successive occupants of IZ units. All 11
jurisdictions kept address lists, but not all were complete.

Almost all jurisdictions faced data-tracking challenges. A majority of jurisdictions were
able to provide the project names of the residential developments, the date or year a unit was
built, its tenure, and, for ownership units, the most recent sales price. Fewer than half of the
jurisdictions were able to provide market sales prices for units, and very few of those with
rental units were able to provide the market or actual monthly rent to establish the difference
between IZ rental prices and market-rate prices.

Information about IZ unit types and locations was more readily available than data about
households occupying the IZ units. Four sites were unable to provide any demographic
information about IZ occupants. A fifth was able to provide only aggregated information
about the proportion of units occupied by resident category (e.g., 20 percent of the heads of
households in a given IZ residential subdivision were between the ages of 20 and 30). The
other six sites had some combination of data about the number of people in a household and
their income when they moved in. For example, four had some information about the number
of children, the gender and race of the primary householder, the household type (e.g., single,
married couple with children), and the first mortgage or other types of financial assistance
provided. However, a great deal of information was typically missing within each of these
categorties, rendering the summary information of limited use.

11 For each unit, we requested the street address, type of unit (single-family or multifamily, rental or ownership), whether the
unit was created on- or off-site, date built, date that the current resident moved in, market price and affordable price (for
ownership or rental units), and the target AMI for the occupying household. Demographic information we requested about
cach occupying household within a home included the number of adults and children per household; their income; the date
they moved into the home; the gender, age, race, and employment status of the head of household; and for ownership units,
the amounts of their mortgage(s) and whether they received additional financial assistance. For ownership units that had sold
at least once, we requested the most recent resale price and the length of time the previous owner lived in the unit. We asked
for this information from as far back as the jurisdiction collected data.
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There is a pressing need, both locally and nationally, for better information about the
populations served by IZ and about how long residents remain in place. More-standardized
forms of data collection across IZ programs would better enable national and even
international analyses. One possible remedy would be the explicit inclusion of forms of data
reporting and collection (and a financial mechanism for supporting these activities) within IZ
statutes.

Summary

Using the information each of the 11 localities shared about its ordinances and program
structure, we identified seven aspects of program design that affect the potential to meet the
goals of providing affordable housing to low-income households and promoting social
inclusion for IZ recipients: (1) how the IZ policy defines eligibility for recipients; (2) whether
the policy includes rental and ownership opportunities; (3) whether developers are required to
comply with set-asides as a condition of permit approval; (4) the size of developments to
which the IZ policy applies and the proportion of homes that must be set aside as affordable;
(5) the types of incentives and opt-outs provided to developers; (6) the continued affordability
of the homes after initial resale or leasing; and (7) the ability to monitor compliance with the
program.

The 11 IZ policies we examined varied greatly along each of these dimensions, since they
have been tailored to meet local housing-market conditions and political contexts. Appendix
B provides more detail on the range of options the programs have pursued. The key aspects
of IZ policies affect not only how many homes are produced, but also who may live in them,
how long they are available to income-eligible households, and whether or not they are
included in market-rate neighborhoods. Thus, they should be of critical concern when
municipal officials set out to design or modity an IZ policy to meet their goals.
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Chapter FOUr

Conclusions

This report provides criteria to consider when designing an IZ policy and an overview of the
available evidence about IZ program efficacy. The strength of the local housing market and
the way an IZ program is designed and carried out determine the degree to which the program
provides affordable homes in a manner that could promote social inclusion. The variety seen
in the structures of the 11 IZ programs in this study illustrates how different policy choices
affect program success.

On the whole, the 11 IZ programs have largely fulfilled the goal of supplying some
affordable housing to low-income populations, although the number of units is small. The
programs have also supplied some of the ingredients required to fulfill the goal of promoting
social inclusion. Across, but not necessarily within, each locality, the typical IZ home is located
in a low-poverty neighborhood and assigned to a school that has performed slightly above
average within its state and where fewer students qualify for free or reduced-price meals than
schools nationally.

IZ programs locate a far greater proportion of IZ units in low-poverty neighborhoods
than other affordable housing programs in the United States. But IZ programs are not directly
comparable to programs such as public housing, LIHTC, or Housing Choice Vouchers, which
tend to serve more-disadvantaged households. The primacy of ownership over rental units in
most IZ programs and the minimum-income requirements in some ordinances mean that IZ
households are among the less-disadvantaged households served by affordable housing
programs.

While IZ programs serve relatively more-advantaged families than other subsidized
housing programs, the degree of access 1Z provides to low-poverty neighborhoods is still
remarkable. The typical IZ unit in the jurisdictions we studied is located in a neighborhood
where 7 percent of the population was in poverty as of 2005—2009, compared with 19.5 percent
for housing-voucher recipients in 2004 (Galvez, 2011) and 16-percent neighborhood poverty
rates for poor households generally within the same metropolitan areas. Seventy-five percent
of the IZ units we examined were located in neighborhoods where less than 10 percent of the
population is below the poverty line, compared with 34 percent of LIHTC units (Ellen et al.,
2009) and 8 percent of public-housing and 28 percent of housing-voucher recipients (Newman
and Schnare, 1997, from 1990 Census data).

The characteristics of most of the IZ programs indicate that IZ is not likely to primarily
serve either households at the lowest income levels or those with extensive needs for support,
for whom clustered affordable housing may be a more efficient means of disseminating social
services. However, the IZ policies offer something that other economically integrative housing
programs largely have not offered: to the extent that IZ includes long-term affordability



200150D

requirements (which IZ policies increasingly do, although some of those we studied do not),
it has the potential to provide low-income families with extended exposure to low-poverty
settings. This is important, since research indicates that a significant amount of time is required
(in some cases, generations) for low-income populations to reap the benefits of low-poverty
settings.

While there is significant potential for IZ programs to be an effective vehicle for
improving low-income populations’ lives, IZ policy design choices can mitigate that potential.
In particular, provisions for the continued affordability of IZ homes and their inclusion within
market-rate developments heavily influence the degree to which supply and inclusionary goals
can be achieved. Those who design or revise IZ programs should carefully consider the effects
their design choices can have on the ultimate outcomes of the beneficiaries of those programs.
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APPENDIX A

Additional Information on Methods

We asked each jurisdiction for information on IZ units and on current and past IZ residents.!2
The 11 localities provided a total of 15,659 IZ addresses, of which 15,528 were successfully
geocoded.!?

To assess changes to IZ neighborhoods over time, we matched the geographic
coordinates of the addresses to publicly available data about the employment, education,
earnings, race, and ethnicity of households at the census-tract and census-block-group level
from the 2000 decennial Census and from the 2005-2009 ACS 5-Year Estimates. The 5-year
estimates provide the average characteristics of households in a given census block group over
the period.

Although census tracts are commonly used as an operational definition of neighborhood
in research on neighborhood effects, we define neighborhoods as census block groups,
because our primary interest is in the immediate vicinities of IZ addresses, and census block
groups are the smallest geographic area for which key demographics such as income,
educational attainment, and housing values are publicly available. Census block groups vary in
size and population. The typical block group in our study had approximately 3,000 households
in 2005-2009, compared with approximately 7,700 per tract in the same years. The use of
census block groups rather than tracts resulted in some missing data in cases where the Census
Bureau suppressed statistics to protect the confidentiality of respondents. However, the
reported results do not differ substantively when analyzed at the tract level.

To determine the schools with which IZ units were associated, we requested and
obtained Geographic Information System (GIS) school attendance zone boundary files from
the nine districts that have residential school attendance boundaries. The Cambridge,
Burlington, and Montgomery County school districts operate systems of parental choice rather
than residential assignment for a certain number of their schools. In Cambridge, all parents of
children in grades K-8 (there is only one high school) must indicate their top three preferred
schools, and the district then attempts to meet those preferences while retaining a balance of

12 We requested each unit’s street address, type (single-family or multifamily, rental or ownership), whether it was created on-
or off-site, date built, date the current resident moved in, market price and affordable price (for ownership or rental units),
and target AMI for the occupying houschold. We requested demographic information for as far back as the jurisdiction
collected data about each occupying household within a home—the number of adults and children per household, their
income, the date they moved into the home, the gender, age, race, and employment status of the head of household, and for
ownership units, the amounts of mortgages and whether the household received additional financial assistance. For ownership
units that had sold at least once, we requested the most recent resale price and the length of time the previous owner lived in
the unit.

13 The proportion of geocoded addresses ranged from 96 to 100 percent per locality.
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student characteristics across schools. Burlington also has a controlled-choice program for its
schools, while Montgomery County has a school-choice system for its middle schools. Since
home addresses do not determine school assignment in these cases, we used districtwide
school characteristics for the levels (i.e., elementary, middle, high) where school choice applies.
This is a limitation of the data, because districtwide averages mask some school-level
heterogeneity; however, these districts seek to limit segregation across schools through a
controlled choice plan.

We next linked the schools to student characteristics such as the percentage who qualify
for free or reduced-price meals and their racial and ethnic composition in each of the school
years 2005-2006 to 2009-2010 (selected to align with ACS years), using data from the NCES
Common Core of Data.

Publicly available school performance data from the departments of education in each of
the nine states where the 11 jurisdictions are located provided the basis for ranking the schools
on 2005-2006 through 2009—2010 statewide standardized tests in math and ELLA.™* Given the
substantial variation in proficiency rates by levels of schools (elementary, middle, and high)
and across states (each of which uses its own statewide standardized tests for accountability
determinations), we created within-state and within-level (i.e., elementary, middle, and high
school) rankings for schools. In most cases, states’ school-level test data were disaggregated
within a school by grade, subject, and student subgroup. After classifying schools into three
non-exclusive categories based on their grade ranges (using NCES definitions), we developed
a single weighted average of the percentage of students within each school who scored
proficient or above in math and in ELA for the band of grades within the elementary, middle,
and highschool levels. All schools with elementary-grade proficiency rates were ranked and
categorized for reporting purposes as being within the bottom, second, third, or top quartile
of elementary proficiency rates within its state. We employed the same process for middle and
high-school levels.

These data have several important limitations. First, the analysis examines the access an IZ
resident has to low-poverty neighborhoods and schools. In all but one case, data from IZ
administrators do not indicate whether children live at the IZ addresses, and in no case did
the IZ administrative entity track the schools IZ youth attend. If children of IZ households
attend private schools or public schools (such as charter schools's) outside their residentially
assigned zone, their place of residence does not accurately indicate the schools they attend.
These scenarios, however, are likely to hold for only a minority of IZ occupants.

A second limitation is the failure of school districts to provide historical school
attendance zone boundary files. We requested the attendance boundaries for 2000-2010, but
in all nine cases (we did not request them for Cambridge and Burlington, because of their
school choice policies), the districts either did not have this information or there had been no
boundary changes. The working assumption in this report, then, is that the school to which
an IZ unit was assigned as of 2007-2008 is the same as that for the 2005-2006 through 2009—
2010 school years. Finally, underreporting of meal eligibility is chronic in middle and high

14 Maryland data are from the 2010-2011 school year, because the state redacted archived data to comply with the Family
Educational Right to Privacy Act (FERPA) rules to prevent the identification of individual students in earlier years’ files. As
of the writing of this report, redacted versions of prior years of data had not been reposted.

15 Charter schools are excluded from our analysis in cases where they were not included in school districts’ geographic
boundary files, which they rarely are, since they are generally not solely assigned students by neighborhood and may not be

under the aegis of the local school district.
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schools (see, for example, Pogash, 2008), and consequently we rely on that statistic for

elementary schools only.
APPENDIX B

Profiles of the 11 Jurisdictions’ Inclusionary Zoning Policies

Boulder, Colorado Overview

Boulder passed its first IZ ordinance in 1980, but it was a “loosely structured” program that
produced virtually no units (Benson, 2010, p. 761). A 1991 change led to a voluntary
ordinance, which was no more successful, and in 2000 the ordinance was made mandatory
(Benson, 2010, pp. 760-761). The current ordinance authorizing the inclusionary housing
program was adopted in February 2010. This ordinance changed the name to “inclusionary
housing,” set annual adjustments for in-lieu payments to developers, and clarified the land-
dedication option but otherwise continued with the structure of the original inclusionary policy
(City of Boulder, 2010).

Boulder’s inclusionary housing ordinance requires that 20 percent of ownership and
rental units be affordable (City of Boulder Land Use Code, Chapter 13, Section 9-13-3). As of
December 2009, 364 units of affordable housing had been produced under the ordinance—
50 rental and 314 ownership units. Of these, 224 were built directly by developers under the
terms of the ordinance, and 140 were built on-site, with additional funding from the city, by
developers who exceeded the minimum IZ requirements on their sites (Long, 2011).

In addition to the 364 units, the city produced 118 units under similar programs. Of
these, 39 were rental units built before the ordinance passed, and 79 were ownership units
produced through annexation agreements (see below) (Long, 2011).

In 2010, Boulder secured permanent-affordability covenants on an additional 62 units
produced under the ordinance, although not all of these units had been built as of this writing.
All of the covenants were for ownership units, but one project may be converted to rental
(Long, spreadsheet, 2010c).

The City of Boulder administers all of the ownership units, while Boulder Housing
Partners, the city’s public housing authority, and several nonprofits administer the inclusionary
rental units.

Applicability and Set-Aside Provisions

Under Boulder’s current inclusionary housing ordinance, units are marketed under the
HomeWorks program. The ordinance applies to both new construction and units that are
demolished and rebuilt (with exceptions for units destroyed by a natural disaster or “other
calamity,” and a limited exception for properties with four or fewer units (9-13-3 (¢))). The
ordinance also applies in a limited form to persons building their own residences. If a lot
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owner builds a house of less than 1,600 square feet and lives in it for at least one year, the
ordinance does not apply.

However, larger houses or those sold within a year are subject to cash in-lieu contributions
upon sale, or they must be made affordable upon sale (9-13-06).

The ordinance requires that 20 percent of units be affordable. For ownership
developments of five or more units, the goal is to have at least 50 percent of the affordable
units built on-site, although exceptions can be made. Developments of four or fewer units
should provide one affordable unit (9-13-9). However, cash in-lieu payments are also allowed
for them, and thus far all developers of such units have elected to make in-lieu payments
(Long, interview, 2010b).

Affordable rental units can be constructed either on- or off-site, provided they meet the
size requirements described below. Either a developer or a housing authority can build them,
or the developer can make an in-lieu cash contribution (9-13-4 (b)).

Affordable units are provided in the same proportion as market-rate units (that is, if half
the market-rate units are for sale, half the affordable units should be as well). If market-rate
units are detached single-family homes, the affordable units should be as well (9-13-5 (a)). The
proportion of affordable unit sizes should also be similar to that of market-rate units (9-13-5
(b)). For detached housing, the affordable units must be at least 48 percent the size of the
market-rate units, up to a maximum average of 1,200 square feet. For attached housing, the
ratio is 80 percent and 1,200 square feet. Limited exceptions can be granted if unfinished space
that can easily be converted to finished space is included (9-13-5 (c)).

Alternative means of compliance include in-lieu cash fees, construction of off-site units,
and land dedication (9-13-9). In-lieu fees for detached units are either $119,922 per unbuilt
unit or $100 multiplied by 20 percent of the total floor area of the market-rate units, whichever
is less. For attached units, the formulas are $100,178 or $§92 multiplied by 20 percent of the
floor area. In-lieu fees can be adjusted by the city manager by up to 7 percent per year, up to
75 percent of the “affordability gap” for developments of more than five units, or 50 percent
for smaller developments. The affordability gap is defined as the difference between the
market rate for a unit and the amount affordable for a household earning the Department of
Housing and Urban Development (HUD) low-income limit for the Boulder Primary
Metropolitan Statistical Area (PMSA). The city manager calculates this gap annually (9-13-9
@)-

In addition to the inclusionary housing ordinance, any annexation agreement must
provide for a certain percentage of affordable units to be constructed. The target for these
developments is about 45 percent, but more of the units can be made available at higher
income levels. Each annexation agreement is drafted individually, so percentages can vary
(Long, interview, 2010b). Eligibility
Ownership Units. Maximum sales prices are set on a quarterly basis (9-13-3 (i)). The city manager
sets the prices based on what would be affordable to a household earning “HUD plus 10
percent,” currently defined as 80.7 percent of the AMI (City of Boulder, Overview, undated,

and City of Boulder, AMI, undated). For 2010, the Boulder PSMA median family income was
$89,600.

The formula that sets housing prices is based on this income limit, but it also assumes
that a household will spend no more than 28 percent of its income on housing, receive a 30-
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year mortgage, pay 18 percent in taxes and insurance, obtain an interest rate based on the
market 18-month trailing average, and pay homeowner association dues. There is no minimum
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income requirement, but in assessing eligibility, the city does take the household’s debt load
into account (Long, interview, 2010b).

Assets are also taken into consideration for eligibility. The level of assets is set by the city
manager (9-13-3 (1)). Allowable levels vary by household type (retired, disabled, recently
divorced), size (an additional $15,000 per household member), and age (older applicants are
allowed to have higher balances in a retirement account). Retirement assets such as 401 (k)
accounts are considered separately from other asset types (City of Boulder, 2010a).

Rental Units. Average rents are based on what is affordable for households earning 10
percent less than the HUD low-income limit for the Boulder PMSA. No single unit can exceed
affordability at that limit, and tenants cannot earn more than that limit (9-13-8 (b)). For 2009,
the HUD low-income limit was 70.7 percent (City of Boulder, AMI, undated). However, as
rental units are all owned by nonprofits, they generally target households at 50 percent of the
AMI (Long, interview, 2010b). Long-Term Affordability Restrictions

Affordable units are permanently maintained as affordable (9-13-1 (f)). An owner who wishes
to resell an ownership unit must sell it to another eligible household for the same purchase
price. Higher purchase prices are allowed if they include closing costs and real estate
commissions, property improvements, and an appreciation factor determined by the city
manager (9-13-7 (c)). The annual appreciation factor varies between 1 and 3.5 percent,
depending on the change in the AMI or the consumer price index (CPI), whichever is smaller
(City of Boulder, 2010b).

It is difficult to create long-term affordable rental units under the program, because
Colorado forbids mandating rent control under the state Supreme Court’s “Telluride
Decision” of 2000. To comply with the ordinance, developers building a rental project will
either make a portion of the units ownership units or will sell them to the housing authority
or a nonprofit that is willing to voluntarily maintain them as affordable (Long, interview,
2010Db).

If rental units are later converted to for-sale units, the owner must enter an agreement
with the city to continue providing affordable units (9-13-8 (a)). However, this provision was
instituted with the February 2010 update of the ordinance and has not yet been applied (Long,
interview, 2010b). Cost Offsets

Developers can apply for a waiver of the development excise tax (3-8-7 (¢)), but the ordinance
does not provide for density bonuses or other incentives (Benson, 2010). The city does not
offer density bonuses because the height of all buildings is limited to 55 feet (9-7-5).

Subordinate Financing and Down-Payment Assistance

The City of Boulder does not provide subordinate financing to homebuyers through the
inclusionary housing ordinance. It has a program called the “3% Solution,” which offers 3
percent of the purchase price to assist with closing costs for an inclusionary housing unit.
However, funds are limited, and only 10 or 15 applicants use the program in a typical year.
Boulder has several other down-payment assistance programs that do not apply to inclusionary
units (Long, interview, 2010b).

Sources

Benson, Nicholas, “A Tale of Two Cities: Examining the Success of Inclusionary Zoning Ordinances in
Montgomery County, Maryland and Boulder, Colorado,” The Journal of Gender, Race & Justice, Vol. 13, Spring
2010, pp. 753-777.
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Boulder City Council Study Session, Affordable Housing Review: Phase II, Regulatory Tools, March 31, 2009.

City of Boulder, Division of Housing, “Area Median Income,” web site, undated. As of October 20, 2010:
http://www.bouldercolorado.gov/index.phproption=com_content&task=view&id=3467&Itemid=839 City of
Boulder, Division of Housing, “Overview of Homeownership Programs,” web site, undated. As of October 20,
2010:

http:/ /www.bouldercolorado.gov/index.phproption=com_content&view=article&id=11862&Itemid =840

City of Boulder, Boulder Revised Code, Chapter 13, Section 9-13, Inclusionary Housing. updated February 2,
2010.

City of Boulder, “Homeownership Programs Income and Asset Information,” June 3, 2010a.
City of Boulder, resale calculation, provided by Barbara Long via e-mail, December 1, 2010b.

Long, Barbara, Finance and Data Coordinator, Housing & Human Services, City of Boulder, spreadsheet
provided to Liisa Ecola, September 29, 2010a.

Long, Barbara, Finance and Data Coordinator, Housing & Human Services, City of Boulder, telephone
conversation with Liisa Ecola, December 2, 2010b.

Long, Barbara, Finance and Data Coordinator, Housing & Human Services, City of Boulder, “End 2009 Source
of Units.xls,” spreadsheet provided to Liisa Ecola, December 30, 2010c.

Long, Barbara, Finance and Data Coordinator, Housing & Human Services, City of Boulder, e-mail to Liisa
Ecola, January 24, 2011.


http://www.bouldercolorado.gov/index.php?option=com_content&task=view&id=3467&Itemid=839
http://www.bouldercolorado.gov/index.php?option=com_content&view=article&id=11862&Itemid=840
http://www.bouldercolorado.gov/index.php?option=com_content&view=article&id=11862&Itemid=840
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Burlington, Vermont

Overview

Since 1990, when Burlington first adopted 1Z, its ordinance has led to the creation of about
200 inclusionary homes. The zoning restrictions apply to both for-sale and rental properties
and have on- and off-site provisions. Developers are required to build the specified number
of IZ units, with case-by-case exceptions in which developers can make a payment in lieu of
construction.!s The off-site option has been exercised four times, and today about 60 percent
of IZ homes are in the subdivisions and about 15 percent are off-site (information on the
remaining units was not available). Developers who exercise the off-site provision must
construct 150 percent of the units they would have been required to build on-site.

The IZ program is administered by the City of Burlington, which ensures that developers
set aside the appropriate number of IZ units at the time they obtain permits. Champlain
Housing Trust, a community land trust that works throughout northwest Vermont,
administers some of the for-sale units created under the program. It ensures that purchasing
households have a qualifying income before moving into the IZ homes, and it also enforces
the deed restriction for long-term affordability of the homes. However, no funds are set aside
for the ongoing administration of the program. Applicability and Set-Aside Provisions
The ordinance requires that all newly constructed market-rate developments with five or more
units and any conversions of non-residential buildings that produce ten or more units make
15 to 25 percent of the units affordable. The more expensive the market-rate units in a given
development, the higher the proportion of IZ units must be. For example, for subdivisions
where the sale price is affordable only to households earning 180 percent of the AMI,
developers must set aside the maximum share of IZ units (25 percent of the total). All
properties located within a waterfront zoning district are also subject to a 25-percent 1Z
requirement, and there is no off-site or payment-in-lieu option. Units must meet minimum
size requirements: a one-bedroom unit must be at least 750 square feet in area and a four-
bedroom must be 1,200 square feet.

Eligibility

Income eligibility for Burlington’s IZ for-sale program is set at 75 percent or less of the AMI
(which equated to $55,350 for a family of four in 2010), and the rental program is set at 65
percent of the AMI. If eligible buyers at 75 percent cannot be found, units can be sold to
households with 80 percent of the AMI. The average income of families moving into IZ
homes is 63 percent of the AMI.

Long-Term Affordability Restrictions

Affordability controls must be kept in place for 99 years. In the case of for-sale units, equity
appreciation for the original buyer is limited to 25 percent, adjusted for any homeowner
improvements and closing costs. Rents can be increased only by the annual percentage changes
in median household income. Very few homes have been resold since the inception of the
program. Cost Offsets

To compensate developers for losses realized on the IZ units, Burlington offers fee waivers
and density and lot-coverage bonuses. The density bonus can be applied toward commercial

16 Following a 2008 revision to the ordinance, the city now requires $100,000 in-lieu payments per IZ units, and this payment

is indexed for inflation.



200150D

40 s Inclusionary Zoning Inclusionary?

space in mixed-use developments. Depending on the zoning district, new developments can
build up to 25 percent more units on a site (for example, in low-density residential areas,
density can increase from 7 to 8.75 units per acre; in high-density areas, from 40 to 46 units
per acre). In some downtown areas, provision of each additional 5 percent of inclusionary
units will allow an additional 10 feet of building height. In addition, the number of required
parking spaces can be reduced by up to 50 percent, and impact fees can be decreased. The
density bonus, however, is not by right, and consequently not all developments obtain it, even
though the IZ set-asides still apply.

Subordinate Financing and Down-Payment Assistance

Subordinate financing is not provided to homebuyers. Down-payment assistance is on rare
occasions provided to homebuyers by the Champlain Housing Trust, but not by the city.

Sources

The City of Burlington, Vermont, Community & Economic Development Office, “Inclusionary Zoning,” web
page. As of August 23, 2010: http:/ /www.cedobutlington.org/housing/inclusionary_zoning.htm#_ftn1

The City of Burlington Zoning Ordinance, Article 9, Inclusionary and Replacement Housing. As of August
24, 2010: http://library4.municode.com/default-test/home.htmrinfobase-13987&doc_actopm-whatsnew

“HUD User Data Set Fiscal Year 2010 Income Limits.” As of August 24, 2010:
http:/ /www.huduser.org/portal/datasets/il/il10/index.html

Cambridge, Massachusetts

Overview

The City of Cambridge approved in March 1998 a mandatory IZ ordinance, which had
produced 385 affordable rental and for-sale homes as of 2010. Nearly 55 percent of the units
are rentals and the balance are for sale.!” The high ratio of rental IZ homes relative to other
1Z programs in this study distinguishes the Cambridge program. The IZ homes comprise
about 6 percent of the city’s total stock of almost 7,000 affordable units (CDD, 2010).

In the decade preceding 1998, Cambridge had a voluntary provision in several zoning
districts through which a developer could obtain a density bonus if the project created
affordable housing. However, the program did not produce a single unit. The change to a
mandatory program has been cited as the reason for the program’s production of affordable
homes (Brunick, Goldberg, and Levine, 2004). The IZ ordinance does, however, retain
voluntary provisions for projects that do not trigger the mandatory IZ requirement.

The city’s official goal, as stated in its Five-Year Strategic Plan, is to create an additional
400 affordable units between 2011 and 2015. It is anticipated that 150 of these units—75 rental
and 75 for-sale—will be created as a result of IZ (CDD, 2010).

The City Community Development Department (CDD) administers the program. City
staff work closely with developers to set up the inclusionary program for each project. CDD
staff conduct the marketing and buyet/tenant screening for the inclusionary units. For rental
units, CDD maintains a Rental Applicant Pool (RAP) of potential tenants. The staff determine
applicant eligibility and refer eligible applicants to the developer for final approval. For

17 These figures are based on data provided to the research team by the City of Cambridge. The Strategic Plan for Fiscal Years
2011-2015 states that “more than 459 IZ units have been permitted in the same time frame (CDD, 2010, p. 73). We were
unable to resolve this discrepancy definitively; the difference may represent the distinction between permitted units and those
actually built.


http://www.cedoburlington.org/housing/inclusionary_zoning.htm#_ftn1
http://library4.municode.com/default-test/home.htm?infobase-13987&doc_actopm-whatsnew
http://www.huduser.org/portal/datasets/il/il10/index.html
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homeownership, new units are marketed and CDD administers a homeownership resale pool
to match eligible households to resold IZ homes. In addition, an independent nine-member
City board, the Cambridge Affordable Housing Trust, provides policy advice regarding
affordable housing and approves policies for the inclusionary housing program (City of
Cambridge, FY 2009).

Applicability and Set-Aside Provisions

Under the ordinance, any new or converted development of more than ten units must make
15 percent of the units affordable (CDD, 2010). In residential developments with fewer than
ten units, affordable units must be provided if the total area exceeds 10,000 square feet (at a
rate of one unit per 1,000 square feet). Affordable units may be sold or rented, depending on
the development (CDD, 2010).

For both rental and homeownership projects, the inclusionary units must mirror the
building as a whole, with IZ units located throughout the building. Aspects of unit location,
size, type, amenities, and layout are thoroughly considered to ensure that the inclusionary units
are representative of the building.

Units are to be provided on-site, but developers can request a hardship determination to
be allowed to make a payment to the Affordable Housing Trust instead of providing units.
However, the burden of proof is on the developer to show that providing affordable units
onsite would be a hardship. The amount to be paid to the Affordable Housing Trust is
equivalent to the value of providing a unit on-site (City of Cambridge, 2010). No developer
has yet requested a hardship determination as of the date of this writing.

Eligibility

Affordable is defined as a rent or mortgage payment that does not exceed 30 percent of the
income of the household that lives in the unit (City of Cambridge, 2010). Income eligibility is
capped at households earning less than 80 percent of the AMI for both the rental and
ownership portions of the IZ program. The rental program requires a minimum income of 50
percent of the AMI except for those renters who use a housing voucher, in which case the
affordability of the inclusionary units can be deepened to accommodate very low-income
households. The homeownership program establishes sales prices to be affordable to
households with incomes at 65 percent of the AMI. Although there is no strict minimum
income for homeownership, buyers must be able to qualify for financing for the purchase of
the unit. The CDD screens both renters and purchasers for eligibility and gives preference to
residents of Cambridge and to families with children. In the rental program, the CDD also
gives preference to households with emergency housing needs. Long-Term Affordability
Restrictions

A permanent deed restriction ensures the long-term affordability of a development. The
restriction is for the life of the building (CDD, 2010). To ensure long-term affordability of
homeownership units, the future resale price of an IZ home is based on the original purchase
price plus an annual return on equity based on the buyer’s down payment and principal
payments on the mortgage, as well as allowances for eligible capital improvements.

Cost Offsets

In exchange for the mandatory set-aside, developers can receive an increase in allowable
density of up to 30 percent, as calculated by an increase in the allowable floor area ratio (FAR).
At least half of the additional FAR must be used for the affordable units. In addition, the units
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created through the inclusionary bonus must equal one affordable unit for every market-rate
unit created. In mixed-use developments, the additional FAR applies to the entire lot, but it
can be used only for residential development (City of Cambridge, 2010).

Subordinate Financing and Down-Payment Assistance

The City of Cambridge provides financial assistance for buyers of affordable units, including
units created through IZ. The funds may be used for closing costs and down payments. Buyers
of inclusionary units are reviewed for participation in this program. The city also provides pre-
and post-purchase education and counseling to homebuyers to guide them through the
purchase process.

Sources

Brunick, Nicholas, Lauren Goldberg, and Susannah Levine, oluntary or Mandatory Inclusionary Housing?
Production, Predictability, and Enforcement, Chicago: Business and Professional People for the Public Interest,
August 2004.

Cambridge Affordable Housing Trust (CAHT), meeting minutes, May 27, 2010. As of August 24, 2010:
http:/ /www.cambrtidgema.gov/cdd/hsg/caht/hsg_cahthtml

City of Cambridge, Consolidated Annual Performance and Evaluation Report (CAPER), FY 2009. City of
Cambridge, Zoning Ordinance, updated August 2, 2010. As of August 24, 2010:
http:/ /www.cambridgema.gov/~CDD/cp/zng/zord/index.html

City of Cambridge, Community Development Department (CDD), Strategic Plan for Fiscal Years 2011-2015,
2010.


http://www.cambridgema.gov/cdd/hsg/caht/hsg_caht.html
http://www.cambridgema.gov/~CDD/cp/zng/zord/index.html
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Chicago, lllinois Overview

Chicago has a number of affordable housing programs in place, two of which involve
developers creating affordable units in new construction. The Affordable Requirements
Otrdinance (ARO) is mandatory in certain circumstances, and the Chicago Partnership for
Affordable Neighborhoods (CPAN) is voluntary.

The Chicago City Council passed the ARO in 2003 and expanded it in 2007. The main
change was expanding the ordinance to all residential developments of ten or more units that
receive a zoning change, purchase land, or receive financial assistance from the city, rather
than only units that received financial assistance from the city (DCD fact sheet, undated). As
of the end of 2009, the ARO had created 815 units of affordable for-sale housing. (Several
dozen of the units were created prior to the ARO but were subject to similar restrictions and
continue to be monitored by the ARO program.) Most of these units have been sold, although
because of the downturn in the housing market, some remain on the market and others have
been foreclosed.

The CPAN was created in 2001 as the Planned Purchase Price Assistance Program. The
original program did not address the creation of affordable units; rather, it provided financial
assistance to low-income homebuyers (Committee on Housing and Real Estate, 2005). The
City Council changed the program several times, most recently in November 2000, to create
incentives for developers to build affordable for-sale units (Committee on Housing and Real
Estate, 20006). In its current form, CPAN provides affordable condominiums within
marketrate developments for first-time homebuyers. It also provides purchase-price assistance
of up to $30,000 for income-qualified CPAN purchasers. CPAN had created about 420 units
of affordable housing through the end of 2009.

While the ARO applies to both for-sale and rental housing, the city does not maintain
information on the number of rental units produced. Additional units beyond the totals shown
above have been mandated under both programs since 2009, but not all have been built.

Twelve ARO units and 27 CPAN units have been sold—and will continue to be
monitored—by the Chicago Community Land Trust (CCLT), which was created in 2006. The
CCLT is a nonprofit corporation but is staffed with Chicago Department of Housing and
Economic Development personnel (Frantz and Smith, 2010).

The long-term affordability of the non-CCLT units is monitored through the use of a

recapture/junior mortgage recorded against each unit. In most cases, the junior mortgage must
be repaid—or the unit must be sold to another income-qualified buyer at an affordable price—
when the original buyer wants to sell. Applicability and Set-Aside Provisions

The ARO is mandatory for projects of ten units or more that involve the following:

¢ Any land purchase from the city
* Any zoning change that results in higher density or allows residential construction where
it was not previously allowed
 Units that are part of a “planned development,” unless they are not downtown
* Financial assistance from the City (DCD, undated-b).
In projects that obtain financial assistance from the city, 20 percent of units must be
affordable; in the others, 10 percent is required (CHP and NHC, undated).
CPAN is a voluntary program that pertains only to for-sale developments. The goal is to
make at least 10 percent of units in a participating development affordable, and those units
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must be sold for at least $25,000 less than comparable units in the same development (where
the developer lowers the price in exchange for waived developer fees). The city’s Housing &
Economic Development Commissioner can approve a figure below 10 percent if affordability
can be increased that way (for example, if units can be sold to households with less than 80
percent of the AMI) (Committee, 20006, pp. 89915-899106).

Eligibility

The ARO provides for some interplay between the number of units and affordability
provisions. The percentage of affordable units can be reduced if for-sale units are targeted at
households with less than 80 percent of the AMI. Otherwise, the target-household maximum
income levels are 60 percent of the AMI for rental and 100 percent for ownership (CHP and
NHC, undated). If Tax Increment Financing (TIF) funding is involved, the homeownership
AMI may be 80 percent (DCD, undated a andb). Chicago’s AMI for a family of four is $75,100;
60 percent of the AMI is $45,060, and 80 percent is $60,080.

Under CPAN, eligible homebuyers cannot earn more than 100 percent of the AMI
(Committee, 20006, p. 89916). To be eligible for purchase-price assistance from the city, the
homebuyer may not earn more than 80 percent of the AMI.

In-lieu fees are permitted under both the ARO and CPAN; the level was set at $100,000
per unbuilt unit in 2003. The expansion of the ARO in 2007 indexes this fee to inflation (CHP
and NHC, undated, 2010), but the CPAN fee remains at $100,000 (Breems, 2011).

Long-Term Affordability Restrictions

Under the ARO and CPAN, for-sale and rental (ARO only) units must be maintained as
affordable for 30 years (Ordinance 2-44-010.1). Sellers of both ARO and CPAN units may buy
their way out of the affordability restrictions if they repay the recapture mortgage, which is
filed at the time of closing in an amount that is the difference between the purchase price and
the market price at the time of purchase, plus 3-percent interest (2-44-010.1.2).

Units in the CCLT are kept affordable via a 99-year restrictive covenant requiring the
home to be sold to the CCLT (which has the right of first refusal) or to a low-income
purchaser. There is also a maximum resale price, which is equal to the original purchase price
plus a percentage of the market appreciation (Frantz and Smith, 2010).

Cost Offsets

Under the ARO, developer “incentives” such as city land or zoning changes trigger the
affordability requirements (CHP and NHC, undated). Because CPAN is voluntary, incentives
are used to encourage developers to participate. If a developer’s CPAN application is
approved, a number of fees can be waived by the city, including building-plan review and
permit fees, water and sewer fees, and open-space impact fees. The total amount of all
applicable fees is waived up to a limit of $10,000 per unit created. Developers can also request
city reimbursement of up to 50 percent of third-party permit-review costs, up to $3,000 per
unit or $50,000 total (Committee, 2006, pp. 89919-89921).

Developers who are subject to the ARO can apply for the CPAN fee waivers only if they
meet both sets of affordability requirements. If developers must make 10 percent of their units
affordable under the ARO, they must produce additional units to qualify for CPAN
(Committee, 2006, pp. 89921-89922).
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Subordinate Financing and Down-Payment Assistance

Under CPAN, the city can provide a purchase-price subsidy with funds from the federal
HOME Investment Partnership Program. Homebuyers who earn less than 60 percent of the
AMI can receive up to $30,000; those with incomes from 61 to 80 percent of the AMI can
receive up to $20,000 (Committee, 20006, p. 89918). Down-payment assistance is not provided
to homebuyers under either the ARO or CPAN, although eligible buyers in both programs
can access down-payment assistance provided by the State of Illinois and administered by
partner housing counseling agencies.

Purchasers of ARO or CPAN homes must complete homeownership counseling by a
HUD-certified housing counseling agency, and purchasers of condominium units must receive
condominium-specific homeownership training. The CCLT also requires and provides
CCLTspecific homeownership counseling to all its homebuyers before they can purchase a
CCLT home. The CCLT provides training and post-purchase support to educate homeowners
on the responsibilities/opportunities that accompany homeownership, including foreclosure
prevention, budgeting, home repair, and estate planning (Frantz and Smith, 2010).

Sources

Breems, Kara, Executive Director, Chicago Community Land Trust, personal communication with Liisa Ecola,
May 12, 2011.

Center for Housing Policy (CHP) and National Housing Conference (NHC), HousingPolicy.org, “Case Study:
Chicago’s Affordable Requirements Ordinance,” web site, undated. As of October 21, 2010:
http:/ /www.housingpolicy.org/toolbox/strategy/ policies/inclusionaty_zoning. htmlrtierid=123

City of Chicago Department of Community Development (DCD), “Affordable Requirements Ordinance,” web
page, undated-a. As of October 21, 2010:

http:/ /egov.cityofchicago.org/ city/webportal / portalContentltemAction.dorcontentOID=536916908&conten

T ypeName=COC_EDITORIAL&topChannelName=Dept&blockName=Housing%2FMulti- Family+Assista
nce%2F1+Want+To&context=dept&channelld=0&programld=0&entityName=Housing&deptMainCategory
OID=-536898892

City of Chicago Department of Community Development (DCD), “Affordable Requirements Ordinance
(ARO) Units,” fact sheet, undated-b. As of November 24, 2010:

http:/ /www.cityofchicago.org/dam/city/depts/dcd/general /housing/ AROfactsheetwebversion.pdf City
of Chicago Substitute Ordinance, Section 1.

Committee on Housing and Real Estate, “Amendment of Ordinance Which Established Chicago Partnership
for Affordable Neighborhoods Program by Inclusion of Various Fee Waivers for Program Housing
Developers,” Journal of the Proceedings of the City Conncil of the City of Chicago, December 14, 2005, pp. 66744—66747.

Committee on Housing and Real Estate, “Amendment of Ordinance Which Established Chicago Partnership
for Affordable Neighborhood Program,” Journal of the Proceedings of the City Council of the City of Chicago,
November 1, 20006, pp. 89914-88922.

Frantz, Elizabeth, and Aleece Smith, “Financing: Chicago Community Land Trust (CCLT),” fact sheet, Chicago
Metropolitan Mayors Caucus, 2010. As of October 21, 2010:
http:/ /www.mayotscaucus.org/pages/Home/Issues/Housing. html

Holstead, Joseph, HOPE 1T and Housing Programs, Connecticut Office of Legislative Research, OLR Research
Report 2004-R-0149, February 4, 2004. As of January 19, 2011: http://www.cga.ct.gov/2004/tpt/2004-R-
0149.htm

Davidson, North Carolina

Overview

The Davidson Town Board adopted an affordable housing ordinance in 2001, to which
amendments were made in 2005, 2007, and 2008 to specify guidelines and standards (Town


http://www.housingpolicy.org/toolbox/strategy/policies/inclusionary_zoning.html?tierid=123
http://egov.cityofchicago.org/city/webportal/portalContentItemAction.do?contentOID=536916908&contenT%20ypeName=COC_EDITORIAL&topChannelName=Dept&blockName=Housing%2FMulti-%20Family+Assista%20nce%2FI+Want+To&context=dept&channelId=0&programId=0&entityName=Housing&deptMainCategory%20OID=-536898892
http://egov.cityofchicago.org/city/webportal/portalContentItemAction.do?contentOID=536916908&contenT%20ypeName=COC_EDITORIAL&topChannelName=Dept&blockName=Housing%2FMulti-%20Family+Assista%20nce%2FI+Want+To&context=dept&channelId=0&programId=0&entityName=Housing&deptMainCategory%20OID=-536898892
http://egov.cityofchicago.org/city/webportal/portalContentItemAction.do?contentOID=536916908&contenT%20ypeName=COC_EDITORIAL&topChannelName=Dept&blockName=Housing%2FMulti-%20Family+Assista%20nce%2FI+Want+To&context=dept&channelId=0&programId=0&entityName=Housing&deptMainCategory%20OID=-536898892
http://egov.cityofchicago.org/city/webportal/portalContentItemAction.do?contentOID=536916908&contenT%20ypeName=COC_EDITORIAL&topChannelName=Dept&blockName=Housing%2FMulti-%20Family+Assista%20nce%2FI+Want+To&context=dept&channelId=0&programId=0&entityName=Housing&deptMainCategory%20OID=-536898892
http://www.cityofchicago.org/dam/city/depts/dcd/general/housing/AROfactsheetwebversion.pdf
http://www.mayorscaucus.org/pages/Home/Issues/Housing.html
http://www.cga.ct.gov/2004/rpt/2004-R-0149.htm
http://www.cga.ct.gov/2004/rpt/2004-R-0149.htm
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of Davidson, 2009). By May 2011, the ordinance had produced 54 units of affordable housing.
Of these, three were rental units and the rest were ownership units (Reid, 2010).

As part of the master-plan approval process, developers are required to indicate how
many residential units are included in a development. According to master plans that have
been approved by the Town Board, more than 200 affordable units have been identified.
However, approval does not mean that a project will go forward. Many projects have been
indefinitely delayed or reduced in scope because of changed economic conditions. Developers
are required to submit a detailed affordable housing plan prior to preliminary plat approval,
and the final plat will indicate which lots or units are to be constructed as affordable units
(Reid, 2011).

All of the units created are administered by the Town of Davidson’s affordable housing
coordinator. Applicants who wish to purchase or rent a home under the program must
participate in an eligibility process provided by the Davidson Housing Coalition, a nonprofit
housing agency (Reid, 2011).

Applicability and Set-Aside Provisions

Developments with seven or fewer units can either provide one affordable unit or make a
prorated payment to the town’s affordable housing fund (Town of Davidson, 2009; Planning
Otrdinance, 6.3.1). Developments with eight units or more must make 12.5 percent of the units
affordable (Town of Davidson, 2009).

While it is preferable to have units built on-site, developers can make an in-lieu payment
of $69,400 per unit to the town’s affordable housing fund. The payment amount is based on
the sales price of a unit that is affordable by a household of four whose income does not
exceed 50 percent of the AMI (Planning Ordinance, 6.3.2).

Farmhouse clusters, low-impact subdivisions, and conservation-easement subdivisions
are exempt from the affordability requirements (Planning Ordinance, 6.3).

Eligibility

Affordable units must be distributed among various income categories ranging from less than
50 percent of the AMI up to 120 percent.'s In 2010, the AMI was $67,200 for a family of four,
meaning that eligible household incomes could range from less than $33,500 to $75,265. A
unit is considered affordable by a household if the annual principal and interest on a 30-year
mortgage in the amount of 95 percent of the purchase price, with an interest rate equal to the
prime rate, does not exceed 23 percent of household gross income. The monthly principal and
interest plus the estimated annual payments of private mortgage insurance, homeowner-
association dues, property taxes, and hazard insurance may not exceed 28 percent of the
household gross income (Planning Ordinance, Section 23, Definitions).

Atleast 30 percent of the affordable units created must be available to households earning
no more than 50 percent of the AMI (Planning Ordinance, 6.3). After meeting this criterion,
only 20 percent of the remaining units can be made available to households earning 80 to 120
percent of the AMI. The rest should be affordable by households making between 50 and 80
percent of the AMI (Reid, 2011). Long-Term Affordability Restrictions
Long-term affordability is maintained through a deed restriction containing resale and rental
limitations. Affordability must continue for 99 years (Town of Davidson, 2009).

18 An eligibility category of 120 to 150 percent of the AMI was eliminated in November 2010 (Reid, 2011).
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Cost Offsets

No cost offsets are provided to developers.

Subordinate Financing and Down-Payment Assistance

Subordinate financing is available to homebuyers through the North Carolina Housing
Finance Agency and other programs offered by various lenders (Reid, 2011). Down-payment
assistance is available from a variety of sources, including the North Carolina Housing Finance
Agency, Federal Home Loan Bank, and a grant from the Town of Davidson.

Sources

Reid, Cindy, Affordable Housing Coordinator, Town of Davidson, unpublished data provided to RAND, 2010.

Reid, Cindy, Affordable Housing Coordinator, Town of Davidson, personal communication with Liisa Ecola,
June 13 and 15, 2011.

Town of Davidson, “Frequently Asked Questions, Affordable Housing,” web site, undated. As of March 22,
2011: http:/ /www.ci.davidson.nc.us/FAQ.aspxrQID=143

Town of Davidson, “Facts About Affordable Housing in Davidson,” December 2009. As of March 22, 2011:
http:/ /www.ci.davidson.nc.us/DocumentView.aspx?DID=1363

Town of Davidson, Planning Ordinance [Adopted June 11, 2011 ]. As of March 22, 2011:
http:/ /www.ci.davidson.nc.us/DocumentView.aspx?DID=1317

Denver Overview

Denver passed an inclusionary housing ordinance in August 2002 (Webster, 2005). Prior to
this, developers who were rezoning land to residential use were generally required to provide
affordable units, depending on the project (City and County of Denver, Affordable Housing
History, undated). Since 2002, 77 for-sale units have been developed through the Moderately
Priced Dwelling Unit (MPDU) program. Participation is voluntary for rental projects; it is
required for for-sale projects. No affordable housing rental units have been built.

The Denver Office of Economic Development’s Business and Housing Services (BHS)
administers the inclusionary housing ordinance, working with developers to ensure
compliance, verifying income-eligible households, calculating maximum resale prices, tracking
compliance, and keeping records. Households deemed eligible by BHS may view available
affordable units at www.coloradohousingsearch.com. Developers, in turn, must offer a fair
process for household selection (either a lottery or first-come, first-serve basis) for households
that wish to buy an MPDU home.

The ordinance is mandatory for ownership units, but alternative compliance options are
available subject to the MPDU director’s discretion. If the director deems the alternatives
unacceptable, affordable units must be provided on-site. Options include

* Building more MPDUs in the same or an adjoining statistical neighborhood, as defined
and approved by the director

* Building more MPDUs at one or more other sites within 0.5 mile of the light rail or
commuter rail station, as approved by the director

 Contributing to the special revenue fund an amount equal to 50 percent of the price per
MPDU not provided but required under the ordinance.


http://www.ci.davidson.nc.us/FAQ.aspx?QID=143
http://www.ci.davidson.nc.us/DocumentView.aspx?DID=1363
http://www.ci.davidson.nc.us/DocumentView.aspx?DID=1317
http://www.coloradohousingsearch.com/
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Applicability and Set-Aside Provisions

The ordinance requires for-sale projects of 30 or more units to make at least 10 percent of the
units affordable (LivedowntownDenver.com), so the information below applies only to
ownership units unless otherwise specified. Developers of smaller projects (fewer than 30
units) can choose to voluntarily comply with the MPDU program and thus gain access to its
development incentives. The 10-percent set-aside is mandatory unless the developer can
propose an alternative plan that would provide additional MPDUs at the same locations or a
cash-in-lieu agreement for the units that would otherwise be required through the on-site
provision.

Eligibility

Generally, households must earn a minimum of 50 percent of Denver’s AMI ($37,950 for a
household of four in 2010) and a maximum of 80 percent ($60,700 for a household of four as
of 2010), depending on household size. If a household does not meet the minimum threshold,
it may demonstrate that it has assets that make the MPDU home affordable, which means that
the monthly payment (principal, interest, taxes, and insurance) and association dues do not
exceed 40 percent of the owner’s income. All buyers must demonstrate earned income and
the ability to afford the unit. Developments with three or more stories, elevators, and
structured parking units may be offered to households earning 95 percent of the AMI
(LivedowntownDenver.com). For voluntary compliers, units may be made affordable by
households with a slightly higher income cap (100 and 110 percent of the AMI) (IHO Rules,
2010).

Long-Term Affordability Restrictions

For-sale units constructed under the current program are made affordable for 15 years. During
this period, units can be sold only to another income-eligible household. The maximum price
for which a home can sell is established by the average home-sales price in the Denver
metropolitan area, as published in Standard and Poor’s Case-Shiller Index. After 15 years, the
city has the right of first refusal on any affordable unit that is for sale. If the city does not
purchase it, the unit can be sold on the open market. However, during the 10 years after the
15-year control period expires, half of the “excess profit” must be paid to the city’s Housing
Incentive Program Fund. The calculation of “excess profit” is as follows: one-half of the
excess of the total resale price over the sum of the prior purchase price, a percentage of the
prior purchase price equal to an increase in the Consumer Price Index for Urban Consumers
(CPI-U), to adjust for inflation, eligible capital improvements, and a reasonable real estate
commission. If the amount after the calculation is less than $20,000, the amount due to the
special revenue fund must be adjusted in each case so that the seller will retain either $10,000
or the entire amount of the excess of the final MPDU sales price, whichever is less.

The restrictions on units produced under the previous rezoning program vary from
project to project. That program produced both rental and for-sale affordable units, many of
which remain available as affordable housing but under varying restrictions (City and County
of Denver, Affordable Housing History, undated). Those units’ period of affordability can
range from five to 20 years (City and County of Denver, FAQ, undated).

Cost Offsets

Developers receive a $5,550 rebate for each MPDU they provide (which is increased to a
$10,000 rebate for for-sale MPDUs sold to households earning less than 60 percent of the
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AMI or rented to households earning less than 50 percent of the AMI). In addition to the cash
incentive, developers can apply for one or more of the following: up to a 10-percent density
bonus, up to a 20-percent decrease in parking maximums, and a 180-day expedited review
process (IHO Rules, 2010).

Subordinate Financing and Down-Payment Assistance

Subordinate financing is not provided to homebuyers (“Housing FAQs,” undated). Several
nonprofit housing organizations that receive awards from the city provide down-payment
assistance. Seller-financed down-payment assistance is prohibited (City and County of Denver,
FAQ, undated).

Sources

City and County of Denver, “Affordable Housing History,” web site, undated. As of October 20, 2010:
http:/ /www.milehigh.com/housing/for-sale/affordable housing/history

City and County of Denver, “FAQ,” web site, undated. As of October 20, 2010:
http:/ /www.milehigh.com/housing/faq

Downtown Denver Partnership, web site, undated. As of October 20, 2010:

http://www livedowntowndenver.com/homeChoices/affordable.php “Housing FAQs,” web site. As of April
12, 2011:

http:/ /www.denvergov.org/oed/DenverOfficeof EconomicDevelopment/HousingAssistance/ HousingFAQs/
tabid/435911/Default.aspx

Inclusionary Housing Ordinance Administrative Rules and Regulations IHO Rules), 2010. As of April 12,
2011: http://www.denvergov.org/Portals/690/documents/IHORules-Reg-Combined.pdf

Webster, Jessica L., Success in Affordable Housing: The Metro Denver Experience, Chicago: Business and Professional
People for the Public Interest, February 2005.


http://www.milehigh.com/housing/for-sale/affordable%20housing/history
http://www.milehigh.com/housing/for-sale/affordable%20housing/history
http://www.milehigh.com/housing/faq
http://www.livedowntowndenver.com/homeChoices/affordable.php
http://www.denvergov.org/oed/DenverOfficeofEconomicDevelopment/HousingAssistance/HousingFAQs/tabid/435911/Default.aspx
http://www.denvergov.org/oed/DenverOfficeofEconomicDevelopment/HousingAssistance/HousingFAQs/tabid/435911/Default.aspx
http://www.denvergov.org/Portals/690/documents/IHORules-Reg-Combined.pdf
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Fairfax County, Virginia

Overview

Fairfax County, a suburb of Washington, D.C., has had its current IZ ordinance in place since
1990. It was established to serve households whose income is 70 percent or less of the AMI
for the Washington Standard Metropolitan Statistical Area (SMSA). Known as the Affordable
Dwelling Unit (ADU) program, it had created 2,361 affordable units by the end of 2010, and
there are approximately 850 additional affordable units in the pipeline (units that have been
committed to as part of rezoning but have not been delivered). The ADU program, as
established through the zoning ordinance, is intended to create affordable dwelling units that
are integrated, as much as is reasonable, within each residential development. The units are
required to mirror the tenure of the market-rate units within the development.

Of the 2,361 affordable units created through 2010, 1,320 (or 55.9 percent) were for-sale
units. By ordinance, the Fairfax County Redevelopment and Housing Authority (FCRHA) can
purchase up to one-third of the for-sale units at the established affordable-dwelling-unit price.
To date, the FCRHA has purchased 147 units, or 11.1 percent of the for-sale units. All but 24
of these were placed into either the county’s Magnet Housing program or the Fairfax County
Rental Program (FCRP), both of which serve low- to moderate-income households whose
income may not exceed 70 percent of the AMI. In addition, nonprofit housing providers
purchased eight of the units, which also serve low- to moderate-income households. The 24
remaining units were removed from the ADU program and placed into the federal Public
Housing program.

The other 1,165 for-sale units were placed into the First-Time Home Buyers (FTHB)
program and were sold to qualified households whose income did not exceed 70 percent of
the AMI. These households are required to meet a number of requirements, including
procurement of a mortgage.

In addition to the for-sale units, the ADU program created 1,041 rental units. As
provided for in Section 2-800 of the county’s zoning ordinance, the rents are set as follows:
onethird of the units have rents based on households earning up to 50 percent of the AMI,
and the remaining two-thirds have rents based on households earning up to 65 percent of the
AMI. All of these units are in privately owned rental properties and are managed by the
property owner, not the FCRHA. The owners of the units are, however, responsible for filing
monthly reports and annual income certification of the ADU tenants to the FCRHA to ensure
compliance with the parameters of the program as provided for in Section 2-800 of the zoning
ordinance.

The first for-sale units produced under Fairfax County’s IZ program became available
in 1992. The 24 units all went into the FTHB program. In 1993, 27 more for-sale IZ ADU
units came online, 18 of which went into the FTHB program and nine of which were
purchased by the FCRHA.

When the FCRHA exercises its right to purchase up to one-third of the for-sale units
produced under the ADU program, it generally uses county funds, private financing, and/or
federal grants. The county does a pro forma check at the time of purchase to ensure that the
rents cover the operating and maintenance costs. The rents and county funds are also used to
pay for any condominium- and homeowner-association fees for the properties. The units are
generally placed into the county’s Magnet Housing Program and the FCRP programs and will
remain as affordable units.
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The for-sale portion of the ADU program is administered by the FCRHA, which, in its
administration of the FTHB program, certifies purchasers’ eligibility and oversees affordable
housing purchases created by the ordinance.

A nine-member Affordable Dwelling Unit Advisory Board (ADUAB), made up of
engineers, architects, land-use planners, lending institutions, builders, and county staff,
represents the FCRHA and the Fairfax County Department of Planning and Zoning (DPZ).
ADUAB?s role is to review applications in which the owner has requested a modification of
the ADU program requirements. Requests typically concern whether additional fees may be
charged for ADUs that are provided in independent living/senior housing. The ADUAB’s
powers do not allow it to modify the provisions of the zoning district or the number of ADUs
required. The ADUAB also serves as an advisory body to the County Executive (Fairfax
County Zoning Ordinance, Section 2-815).

Fairfax County passed one of the country’s first IZ ordinances in 1971; it required 15
percent of units to be affordable in all projects with more than 50 units. However, it was struck
down by the Virginia Supreme Court, which deemed that it was an unconstitutional taking
and, because Virginia is a “Dillon’s Rule” state (meaning that local government can undertake
actions only expressly allowed by the state), the county acted without state approval. A 1989
amendment to the Virginia state code allows local jurisdictions to adopt IZ (Center for
Housing Policy and National Housing Conference, undated).

The 1990 Fairfax County zoning ordinance required a fixed proportion of ADUs,
depending on the type of unit being constructed (i.e., single-family detached, single-family
attached, garden style, or low-rise multifamily), and in exchange, it provided for bonus density
to remunerate developers for the mandatory set-aside. Whether or not the builder used all of
the bonus density, the builder was required to provide the fixed number of ADUs in
accordance with the provisions of the ordinance at that time.

On March 30, 1998, the ADU provisions in the zoning ordinance were amended, and a
sliding scale of density bonuses to remunerate developers for the provision of ADUs was
adopted. Under the sliding scale, the builder of single-family detached, single-family attached,
and low-rise multifamily units is required to provide 12.5 percent of the units as ADUs in
return for a 20-percent bonus. The builder of midrise multifamily developments with at least
50-percent surface parking is required to provide 6.25-percent of the units as ADUs and
receives a bonus of 17 percent. In midrise multifamily developments where the parking is
mostly structured, the developer is required to provide 5 percent of the units as ADUs in
exchange for a 17-percent bonus. Applicability and Set-Aside Provisions

The ADU ordinance generally applies to developments with 50 or more units that are
stickbuilt or partially stick-built. High-rise developments of building construction Types 1, 2,
3, and 4 are exempt from the ordinance; however, during the rezoning process, ADUs may be
proffered (voluntary agreements between the builder and the county, which then become a
condition of the rezoning). In addition, there remain a few areas in the county where the
allowed development density is less than one unit per acre or that are not within an approved
sewer-service area. In these cases, the ordinance does not apply.

As stated above, the ADU program requires developers of single-family detached,
singlefamily attached and low-rise multifamily units to provide 12.5 percent of the units as
affordable housing. For midrise multifamily with at least 50-percent surface parking, the
requirement is 6.25 percent. Where the parking is mainly structured, the requirement is 5
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percent. In exchange for these units, the developer is granted additional density at the time the
development is built.

b

In “exceptional cases,” such as demonstrated economic hardship, the ADU Advisory
Board can allow a land donation, a payment to the Housing Trust Fund (determined by the
fair market value of the lot that the affordable unit would have been built on), or a combination
of the two instead of providing units. However, the Board cannot change eligibility

requirements or modify the number of affordable units to be built in a development.

Eligibility

Ownership Units. To be eligible to purchase for-sale units, households can earn no more
than 70 percent of the AMI. In 2010, the AMI for a family of four was $103,500. As shown
in the table below, the maximum income allowed under the program for a family of four is
$72,450. In addition to a maximum income, the household must have a minimum income of
$25,000, irrespective of family size, to participate in the program.

2010 Income Limits at 70 Percent of

AMI (R
Household Size (Rounded) ($)

1 person 50,700
2 persons 57,950
3 persons 65,200
4 persons 72,450

Purchasers of affordable units must be first-time homebuyers and must have completed
an approved homeownership class (Fairfax County Redevelopment and Housing Authority,
2009).

The developer works with the FCRHA to price the unit, and the final sales price is
approved by the County Executive. The formula for determining the sales price is based on
adjusted construction costs and financing costs. Adjustments for amenities, such as additional
bedrooms or bathrooms, end-unit location, and roughed-in plumbing, are taken into account
when pricing the units. There are also minimum requirements that the builder must meet.
Worksheets and minimum standards are provided at
http:/ /www.fairfaxcounty.gov/rha/adu/ aduprogram.htm.

Rental Units. Rents for units built under the ADU program are set by a formula that results
in one-third of the units having rents based on households earning up to 50 percent of the
AMI and the remaining two-thirds have rents based on households earning up to 65 percent
of the AMI. In addition, rents are adjusted on the basis of unit size.

Long-Term Affordability Restrictions

All affordable units created prior to March 1998 were subject to a control period of 50 years.
However, when the county amended the ordinance in April 1998, the majority of the first-
time homebuyers converted to the new 15-year control period. The control period for for-sale
units created between April 1998 and February 2006 is 15 years, and the period for rental units
is 20 years, with a buyout provision after 10 years. All units created since March 2006 are
controlled for 30 years.


http://www.fairfaxcounty.gov/rha/adu/aduprogram.htm
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200150D

Profiles of the 11 Jurisdictions’ Inclusionary Zoning Policies 53

The program provides for shared equity in for-sale units by the owner and the county
when the units are sold. If a unit is sold during the control period, it stays in the county’s pool
of affordable units and is resold to another eligible buyer. If the control period has expired,
half of the difference between the purchase price and the sales price (as may be adjusted) goes
to the Fairfax County Housing Trust Fund.

The units purchased by the FCRHA are placed into the county’s Magnet Housing
program and the FCRP programs and will remain as affordable units.

In addition to the county’s ADU program, a significant number of units throughout the
county that the FCRHA owns and operates are part of the federal public housing program.

Cost Offsets

The zoning ordinance currently provides for a sliding scale of density bonuses to remunerate
developers for the provision of ADUs. The builders of single-family detached, single-family
attached, and low-rise multifamily developments are required to provide 12.5 percent of the
units as ADUs in return for a 20-percent bonus. The builders of midrise multifamily
developments with at least 50-percent surface parking are required to provide 6.25 percent of
the units as ADUs, with a bonus of 17 percent. In midrise multifamily developments where
the parking is mostly structured, the developer is required to provide 5 percent of the units as
ADU s in exchange for a 17 percent bonus.

Subordinate Financing and Down-Payment Assistance

The county does not arrange for subordinate financing for ADU homebuyers. First-time
homebuyers have been able to access first-trust mortgages through the Virginia Development
and Housing authority when funds have been available. Down-payment and closing-cost
assistance has also been provided to homebuyers when funds have been available. For new
developments, the control price includes a contribution by the builder of up to three percent
of the sales price, which goes toward closing costs.

Sources

Center for Housing Policy and National Housing Conference, “HousingPolicy.org Toolbox,” undated. As of
August 25, 2010:

http:/ /www.housingpolicy.org/toolbox/strategy/ policies/inclusionary_zoning.htmlrtierid=122 Faitfax
County, Zoning Ordinance, updated June 22, 2010. As of August 25, 2010:

http:/ /www.faitfaxcounty.gov/dpz/zoningordinance/

Fairfax County Department of Housing and Community Development, “Affordable Dwelling Unit Rental
Program,” August 2010. As of August 25, 2010: http://www.fairfaxcounty.gov/rha

Fairfax County Redevelopment and Housing Authority, “Regulations Concerning the Sale & Rental of
Affordable Dwelling Units,” revised June 18, 2009. As of August 25, 2010:
http:/ /www.faitfaxcounty.gov/rha/adu/aduprogram htm

Whoriskey, Peter, “Find the Affordable Housing in This Picture: Deceiving Design Helps Builder Camouflage
Units in an Upscale Fairfax Neighborhood,” Washington Post, August 17, 2001.

Irvine, California Overview
Irvine was one of the early adopters of an IZ ordinance. The ordinance resulted from a lawsuit

in the 1970s alleging that new office development would create a severe jobs-housing
imbalance, especially for moderate-income households (Jacobus and Brown, 2007). However,


http://www.housingpolicy.org/toolbox/strategy/policies/inclusionary_zoning.html?tierid=122
http://www.fairfaxcounty.gov/dpz/zoningordinance/
http://www.fairfaxcounty.gov/rha
http://www.fairfaxcounty.gov/rha/adu/aduprogram.htm
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the ordinance had no resale controls, and few of the 1,600 units created have remained
affordable (Calavita and Grimes, 1998).

In 2003, Irvine adopted the current version of its affordable housing requirements
(Brunick et al., 2004), which has some stricter requirements than the original ordinance, such
as a 30-year affordability restriction. The current ordinance is mandatory for all newly
constructed developments in Irvine having 50 or more units (Irvine Zoning Ordinance, 2.3.2).
This requirement produced 183 affordable units between 2003 and 2010 (Mullay, 2011; City
of Irvine, Finding Affordable Housing, 2011), the vast majority of which (93 percent) are for
rent; the other units are for sale. Individual property managers, not the City of Irvine,
administer the rental-unit affordability restrictions. Applicability and Set-Aside Provisions

Irvine requires that at least 15 percent of units in all developments with more than 50 units be
made affordable. Developments with fewer than 50 units are allowed to use alternative means
(described below) to fulfill their affordable housing obligations (Irvine Zoning Ordinance,
2.3.2). If developers of 50-unit projects cannot assemble sufficient financing—some of which
may be provided by the city—they are also allowed to use alternative means to fulfill their
commitments (2.3.3.C). Other exceptions include developments in certain areas of the city
(e.g., where the terrain is hilly, which raises development costs), developments with proposed
downzoning, and areas with less than 25 percent developable land (and that also have no
approved affordable housing plan and are zoned at lower densities) (2.3.5.B.2).

Alternative means of compliance with the zoning ordinance, known as the “menu option
alternatives,” include converting market-rate units or extending existing affordable units, inlieu
fees, transferring existing units to a nonprofit housing agency, transferring off-site credits for
affordable units (i.e., a developer can provide more than the minimum units at one site and
count those against another site), alternative housing (such as special-needs housing,
singleroom occupancy, or shelters), and land dedication for affordable housing (2.3.5.B.3).
The perunit in-lieu fee is roughly 11 percent of the average value of the land needed for one
affordable unit (the value of an acre of land divided by the average density of affordable
housing). The 11 percent assumes that nine market-rate units support one affordable unit.
Currently, the fee is about $16,700 per unit (City of Irvine, “In-Lieu Fee for Affordable
Housing,” undated).

Developers can fulfill their affordable housing requirements by trading credits between
building sites. Credits are not one-to-one; they are granted in a series of categories based on
income levels, unit size, and rental versus for-sale. Credits are kept separate across income
levels (details are given in the section of the ordinance on Eligibility Rules). For example, 1.4
credits are granted in the income level I and III categories for three-bedroom rental units,
while 5.12 income level I and II credits are granted for four-bedroom units sold to eligible
level I buyers (2.3.06).

Eligibility
A minimum of 15 percent of units must be affordable at a mix of income levels, as defined in
the Housing Element of the General Plan and shown in the following table.

Assigned Tier Annual Income for a
Number TwoPerson Household ($)
Targeted Income Bracket Percent of AMI
Extremely low income | 0-30 0-20,460

Very low income Il 31-50 20,460-34,100
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Low income 1l 51-80 34,100-54,560

Moderate income v 81-120 54,560-81,840

SOURCE: Housing Element, p. C-33.

Of the 15 percent, 5 percent must be affordable as rental or for-sale units to income
levels I and II, 5 percent to level 111, and 5 percent to level IV. As an alternative, 10 percent
of the units can be affordable at the 60 percent of AMI level, and the remaining 5 percent can
be available to households at income level IV. The Planning Commission can also accept
different ratios if they meet the city’s general goals. Long-Term Affordability Restrictions

Newly built units are required to remain affordable for 30 years. The City of Irvine enforces
this through regulatory agreements and covenants (Mullay, 2011), which must be specified in
the developer’s affordable housing plan (2.3.3.B). For-sale units have a restrictive covenant
that runs with the land. Rental affordability is enforced through annual monitoring and annual
compliance reports made by the individual property managers (2.3.8).

Units maintained by the Irvine Land Trust have a 99-year ground lease (Irvine
Community Land Trust, undated).

Cost Offsets

Developers must submit a written request to the city for financial and processing incentives
to cover the cost of providing affordable homes (2.3.3.C). The incentives include density
bonuses, which are negotiated with the developer based on a financial pro forma report
showing the financial impacts of providing affordable units (2.3.10.D). Other incentives
include marketing of for-sale units, financial assistance for excess affordable units, and
reductions in overall inclusionary requirements if a large number of lower-income units are
provided (City of Irvine, “IZO Fact Sheet,” undated). They also include development-fee
waivers and HUD funds

(Sec. 2.3.7).

Subordinate Financing and Down-Payment Assistance

Subordinate financing is provided to homebuyers through the Irvine Community Land Trust,
but not through the city (Mullay, 2011). Down-payment assistance is available through several
nonprofit groups and the Irvine Community Land Trust (City of Irvine, “Finding Affordable
Housing,” 2011). The City of Irvine previously offered down-payment assistance but does not
do so presently and is not expected to begin again (City of Irvine, First Time Homebuyers,
web site, 2011).

Sources

Brunick, Nicholas, Lauren Goldberg, and Susannah Levine, Voluntary or Mandatory Inclusionary Housing?
Production, Predictability, and Enforcement, Chicago: Business and Professional People for the Public Interest,
August, 2004.

Calavita, Nico, and Kenneth Grimes, “Inclusionary Housing in California: The Experience of Two Decades,”
Journal of the American Planning Association, Vol. 64, No. 2, 1998, pp. 150-169.

City of Irvine, “Finding Affordable Housing in Irvine,” revised January 2011. As of April 13, 2011:
http:/ /www.cityofirvine.org/ civica/filebank/blobdload.asp?BlobID=12855 City of Irvine, “First Time
Homebuyers,” web site, undated. As of May 10, 2011:
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http:/ /www.cityofirvine.org/cityhall/cd /housing_and_redevelopment/housing/first_time_homebuyers.a
sp City of Irvine, General Plan Housing Element. As of July 23, 2011:
http:/ /www.cityofirvine.org/ civica/ filebank /blobdload.asp?BlobID=17622

City of Irvine, “In-Lieu Fee for Affordable Housing,” fact sheet provided by Amy Mullay, Senior Planner, City
of Irvine Housing Division, undated.

City of Irvine, “Inclusionary Zoning Ordinance,” fact sheet provided by Amy Mullay, Senior Planner, City of
Irvine Housing Division, undated.

City of Irvine, “Irvine L.and Trust Targets Nearly 10,000 Units,” press release, March 15, 2006. As of
November 24, 2010:

http:/ /www.butlingtonassociates.com/resources/atrchives/recent_press_clts_in_the_news/000325.html City
of Irvine, Zoning Ordinance, Chapter 2-3, “Affordable Housing Implementation Procedure.” As of July 23,
2011:

http:/ /www.calruralhousing.org/sites/default/files /Irvine,%20IH%20Policy,%20Chapters%6202,%203,%0204

pdf
Irvine Community Land Trust, “What Is a Community Land Trust?” web page. As of November 24, 2010:
http:/ /www.itvineclt.otg/about/whatis/

Jacobus, Rick, and Michael Brown, “City Hall Steps In,” Shelterforce Online, No. 149, Spring 2007. As of
October 22, 2010: http://www.nhi.org/online/issues/149/cityhall html

Mullay, Amy, Senior Planner, City of Irvine Housing Division, personal communication with Liisa Ecola, April
13, 2011.

Montgomery County, Maryland

Overview

Montgomery County operates the oldest continuously running and largest IZ program in the
United States. In 1973, the Montgomery County Council adopted a Moderately Priced
Dwelling Unit (MPDU) ordinance, one of the first such ordinances in the country. From 1974
through 2010, the MPDU program created 13,133 units of atfordable housing (Montgomery
County, undated). Of these, approximately 70 percent were for sale and the rest were rentals.

A singular aspect of the program is that the county’s public housing authority and certain
nonprofit entities have the first right to purchase or master-lease up to 40 percent of the IZ
homes in a subdivision (Ordinance, 25A-8 (b)). (The housing authority may purchase or
master-lease up to one-third of the homes for itself.) This has resulted in income tiers such
that the IZ units are priced or rented at levels affordable by moderate-income households
through the general program, and some recipients receive layers of subsidy (such as through
the Housing Choice Voucher program) that provide affordability for very low-income
households.

The Department of Housing and Community Affairs (DHCA) is primarily responsible
for the administration of the MPDU program. It certifies eligible purchasers and monitors
income certification by rental complexes, conducts mandatory homeowner training classes,
maintains a waiting list, hosts random-selection drawings for certified MPDU participants to
enter online to purchase a home in a given subdivision, and monitors the program. The public
housing authority performs these functions for the approximately 1,500 IZ homes it has
purchased, and the nonprofit entities do the same for theirs.

Applicability and Set-Aside Provisions

The MPDU ordinance requires that all new subdivisions in Montgomery County with 20 or
more dwelling units set aside between 12.5 percent and 15 percent of them (whether rental or


http://www.cityofirvine.org/cityhall/cd/housing_and_redevelopment/housing/first_time_homebuyers.asp
http://www.cityofirvine.org/cityhall/cd/housing_and_redevelopment/housing/first_time_homebuyers.asp
http://www.cityofirvine.org/civica/filebank/blobdload.asp?BlobID=17622
http://www.burlingtonassociates.com/resources/archives/recent_press_clts_in_the_news/000325.html
http://www.calruralhousing.org/sites/default/files/Irvine,%20IH%20Policy,%20Chapters%202,%203,%204.pdf
http://www.calruralhousing.org/sites/default/files/Irvine,%20IH%20Policy,%20Chapters%202,%203,%204.pdf
http://www.calruralhousing.org/sites/default/files/Irvine,%20IH%20Policy,%20Chapters%202,%203,%204.pdf
http://www.irvineclt.org/about/whatis/
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for-sale) as affordable. The actual percentage depends on the density bonus provided; with no
density bonus, the minimum affordable percentage is still 12.5 percent. At the maximum, if a
developer makes 15 percent of the units affordable, the applicable density bonus can reach 22
percent (Ordinance, 25A-5 (c)). The original 1973 ordinance covered all developments with
more than 50 units. In 2005, the threshold was changed to 20 units.

The affordable units must be provided at certain ratios. For example, in multifamily
projects, the ratio of affordable studio and one-bedroom units to larger units is required to be
the same as the ratio of the market-rate units. In addition, for single-family-house
developments, all affordable units must have at least three bedrooms (Ordinance, 25A-5(b)).

The county does allow land donation to fulfill the affordable unit requirements
(Ordinance, 25A-5 (f)). In-lieu fees can also be approved if the facilities provided at the site or
environmental remediation are so expensive as to make the affordable units unaffordable at
the specified rates (Ordinance, 25A-5A). Off-site units can be approved for high-rise buildings,
provided they are built in the same planning policy area of Montgomery County (Ordinance,
25A-5B).

Eligibility

The maximum incomes a participant can earn and still qualify for the MPDU ownership and
rental programs are 70 percent and 65 percent of the AMI, respectively (the caps are adjusted
by household size). The 2011 minimum income was set at $30,000 for renters and $35,000 for
owners, regardless of household size (Montgomery County, undated). MPDU purchasers
must not have owned a home within the last 5 years.

The prices of for-sale units are based on a formula established by the county that takes
into consideration the cost of lot development, construction costs per square foot, other extras
that may be provided, and various fees. If the construction costs are too high for the units to
be affordable by households with specified income levels, the builders may use various
approved techniques to make them less expensive. For example, the units can be smaller, have
lessexpensive interior finishes, be attached even when the market-rate units are detached, and
be partially unfinished (Montgomery County, undated).

While the sale prices for homes vary, they generally range from $115,000 to $200,000,
and all eligible MPDU purchasers must obtain a prequalification letter from a lender for a
mortgage of at least $120,000. Garden-apartment rental units must be affordable by
households that have 65 percent of the AMI for the Washington, D.C., Metropolitan Statistical
Area (MSA) that includes Montgomery County, and high-rise rental units must be affordable
by households with 70 percent of the AMI. The current AMI for a four-person household is
$103,500; 65 percent of the AMI is $67,500, and 70 percent of the AMI is $72,500. Unit
affordability is based on 25 percent of income (not including utilities), and this ratio is used by
the county to set allowable rents (Executive Regulation, 25A.00.05.2).

Long-Term Affordability Restrictions

The control period for MPDU s first sold or rented after 2005 is 30 years for ownership units
and 99 years for rentals (Ordinance, 25A-3 (g)). The number of years for price restrictions has
increased from former iterations of the MPDU policy. If an ownership MPDU is sold at any
time within the control period, the control period is extended such that the 30-year period
starts anew. Units can be sold only at prices established by the county, which are adjusted
based on the CPI for the Washington, D.C., region. When units are put up for sale during the
control period, the county has a 60-day right-of-first-refusal period (25A-9(b)). If the owner
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sells after the control period ends, the seller has to pay into the county’s atfordable housing
fund one-half of the excess proceeds, defined as the sales price minus the purchase price, with
adjustments for inflation, home improvements, and closing costs (Ordinance, 25A-9(c)). 1f
after 60 days of marketing, the home has not sold to DHCA or to an eligible certificate holder
on the random selection drawing list, it may be marketed to the general public.

Cost Offsets

In addition to density bonuses, developers can request expedited processing and waivers of
some development fees. As part of the development process, the developer must identify all
land under its control in the county, to ensure that the MPDU set-aside requirement is not
circumvented by breaking projects into 19-unit components in multiple, non-contiguous
locations (Montgomery County, undated).

Subordinate Financing and Down-Payment Assistance
Subordinate financing is not provided to homebuyers through the MPDU program.
Downpayment assistance is provided by nonprofits, but not by the county (Montgomery

County, undated).
Sources

Montgomery County, “In Brief: The MPDU Process for Developers and Builders,” web site, undated. As of
October 26, 2010:
http:/ /www.montgometycountymd.gov/dhctmpl.aspPurl=/content/dhca/housing/housing_P/mpdu/MPDU

Process_Developers.asp

Montgomery County Department of Housing and Community Affairs, “Number of MPDUs Produced Since
1976,” web site, undated. As of July 27, 2011:

http:/ /www.montgometycountymd.gov/dhctmpl.aspPurl=/content/dhca/housing/housing_P/mpdu/Numbe
r_ of_MPDUs_Produced.asp

Montgomery County Executive Regulations, Chapter 25A, “Housing, Moderately Priced, Regulation.”
Montgomery County Ordinance, Chapter 25A, “Housing, Moderately Priced.”
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Santa Fe, New Mexico

Overview

Since the inception of its IZ affordable housing program in the late 1990s, Santa Fe has created
593 affordable homes. The current ordinance, the Santa Fe Homes Program (SFHP), was
adopted in late 2005. Prior to 2005, the city ran the Housing Opportunity Program, which
mandated inclusionary housing. The program was changed primarily to simplify the
structure—the Housing Opportunity Program allowed four different ways to meet the
affordability requirements—and to correct for the need for greater oversight over the creation
and ongoing administration of housing units (Dailey, 2010b).

All of the 593 homes are for sale, although rentals are permissible in the SFHP. The
ordinance includes both conventional housing units and manufactured homes (both for sale
and rental). While Santa Fe County has its own IZ program for areas outside the city of Santa
Fe, the SFHP produces units only within the city (Geisler, 2011).

Creation of the units is overseen by the city’s Office of Affordable Housing, with support
from the Land Use Department in cases that involve density bonuses or other development
incentives. Program administration is carried out by two nonprofit organizations, Homewise
and the Housing Trust. These organizations certify purchasers and renters, market affordable
housing, and conduct homebuyer training courses (Dailey, 2010b). A nonprofit that is
involved in the development of IZ units will generally administer them afterward, but there is
no hard and fast rule about which nonprofit will be involved (Geisler, 2011).

Applicability and Set-Aside Provisions

All developments with ten or more residential units are subject to the SFHP ordinance. The
regulation covers a wide variety of development types, including new development,
annexation, rezoning, subdivision plats, increases in density, conversions from rental to
ownership, and vacation timeshares (Resolution 2010-49, Admin Procedures, 5.1).

In ownership projects, 30 percent of the units must be affordable. However, to provide
economic stimulus, this provision has been temporarily reduced to 20 percent. The 20-percent
requirement is in effect from June 2011 through June 2014. For rental units, the requirement
is 15 percent (unchanged) (SFHP fact sheet, 2011).

If applying these percentages results in a fraction, the whole number of units is required
and the remainder is accounted for with a “fractional unit fee.” The fraction remaining is
multiplied by 50 percent of the price of a three-bedroom unit for which eligibility requires a
household income of 50 percent of the AMI or less. The fractional unit fees are deposited in
a housing trust fund (Admin Procedures, 8.9).

Units are subject to minimum-square-footage requirements ranging from 750 square feet
for a studio to 1,250 square feet for a four-bedroom unit, as well as a minimum number of
bathrooms. Exceptions are made for rental conversions or in cases where the market-rate
homes are smaller than these minimums (Admin Procedures, 8.10.1). At least 25 percent of
the total units must be four-bedroom and 50 percent must be three-bedroom, but the city can
grant exceptions based on demand (Admin Procedures, 8.11).

Developers can apply for a waiver from the requirements if other means would also fulfill
the spirit of the ordinance. Such other means include off-site construction, dedication of land
on which more units could be constructed, and in-lieu cash payments. In-lieu cash payments
vary with the city quadrant; they currently range from $160,000 per unit in the southwest to
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$240,000 in the northeast and southeast (Admin Procedures, 11). However, the in-lieu
provisions are rarely used, and to date no other waivers have been granted (Dailey, 2010b).

Eligibility

Affordability is defined as income ranges in four tiers, based on the HUD AMI for the Santa
Fe MSA ($66,900 in 2010). If the HUD AMI and the HUD Program Income Limits are not
the same, the AMI will be the higher of the two (Ordinance, 6). The income ranges are shown
in the table below.

Income Range Percentage of AMI Annual Household Income ($)
1 50 or less 33,450

2 50-65 33,450-43,485

3 65-80 43,485-53,520

4 80-100 53,520-66,900

Sales prices and rental rates for housing units and for manufactured-housing lots are
updated annually, based on changes in the AMI (Admin Procedures, 8.3.1). The formulas that
determine the prices can be adjusted every two years, if needed (Admin Procedures, 8.3.3).
Prices were adjusted in 2010 based on the decrease in mortgage interest rates (Dailey, 2010b).

Ownership Units. One-third of the 30 percent of affordable units under the program are
affordable at income ranges 2, 3, and 4 (10 percent each) (Admin Procedures, 8.8). With the
temporary reduction to 20 percent, half are affordable to income range 2 and half are
affordable to income range 3 (SFHP Information Sheet, undated).

Eligibility within these income ranges is determined by income as well as liquid assets. If
a prospective homebuyer has more than $25,000 in cash or cash equivalents (including stocks,
bonds, or real estate, but not retirement accounts or personal property), 20 percent of the
amount exceeding $25,000 is counted as income (10 percent for homebuyers over 65 who are
purchasing manufactured-home lots) (Admin Procedures, 8.1). Minimum household sizes also
apply to housing units—three-bedroom units can be sold or rented only to households of two
persons or more (Admin Procedures, 8.1 and 9.1). No household size requirements apply to
manufactured homes.

Homebuyer training courses are required for eligibility (Admin Procedures, 6). Certain
types of employees—primarily in public safety, education, and nursing—can be declared
eligible to purchase houses that are affordable to income range 4 if their income is between
100 and 120 percent of the AMI (Admin Procedures, 8.1.5). Until 2010, purchasers had to be
firsttime homebuyers, but this requirement was eliminated in the recent changes to the
program. However, homebuyers cannot own more than one house (SFHP fact sheet,
undated).

In 2010, the price of housing units ranged from $84,750 (a studio in income range 1) to
$210,250 (a four-bedroom unit in income range 4) (Admin Procedures, 8.2.1). Manufactured
homes ranged from $29,563 (income range 2) to $47,313 (income range 4) (Admin Procedures,
8.7.2). Prices must be adjusted downward if the development requires additional monthly fees
(Admin Procedures, 8.2.2). Prices can also be adjusted upward if buyers request upgraded
features or energy-efficient features (Admin Procedures, 8.2.5 and 8.2.0).
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Rental Units. One-third of the 15 percent of affordable rental units are affordable at
income ranges 1, 2, and 3 (5 percent each) (Admin Procedures, 8.8). In 2010, rental rates
ranged from $346/month (for a studio or one-bedroom in income range 1) to $1,073 (for a
four-bedroom unit in income range 3). The units must include utilities, and renters cannot be
required to pay additional fees (Admin Procedures, 9.2). Minimum unit sizes are the same as
those for ownership housing (Admin Procedures, 9.10.1). Rents for manufactured homes
range from $134/month (income range 1) to $290/month (income range 3) (Admin
Procedures,

9.7.2). Long-Term Affordability

Restrictions

To retain long-term affordability of the IZ homes, the city or its agent has a right of first
refusal and a requirement that the seller share a portion of the appreciation on the home (if
any) to the liens it provides to purchasers. When a purchaser chooses to sell the home, which
triggers the requirement to repay the loan, the city or its agents have the right of first refusal
to repurchase the home for a sales price set by a formula (Ordinance, Section 12.2). In most
cases, the city facilitates the sale to another eligible buyer, giving the seller the allowable share
of the profit. The city also retains a second mortgage and a shared-appreciation requirement.
However, in some circumstances, the city may allow the unit to convert to the market rate.
Generally, this would occur if the unit had appreciated in value so much that it would be
difficult for the city to absorb the cost of providing a large lien for the next buyer (Dailey,
2010b).
Rental units must remain affordable for 20 years (Admin Procedures, 9-16).

Cost Offsets

Developers can apply for impact-fee waivers and density bonuses on affordable units, unless
the units are outside the city limits and the developers are requesting extension of utilities. The
maximum density bonus is 15 percent more than the number of units allowed in the zoning
district, rounded to the nearest unit (Admin Procedures, 13.2). Development, building- permit,
and impact fees can be waived or reduced by the Office of Affordable Housing (Admin
Procedures, 13.1).

Subordinate Financing and Down-Payment Assistance
To retain ownership units and lots as affordable, the city holds a second mortgage lien on IZ
for-sale homes. The amount of the lien is the difference between the initial sales price and 95
percent of the appraised value. The difference between the lien and the sales price divided by
the amount of the lien results in the city’s share of the appreciation if the unit is sold at a higher
price. Owners can deduct the cost of improvements from the appreciation (Admin
Procedures, 12.2).

Down-payment assistance is provided by nonprofits but not by the city. However, the
city brokers many other types of financial assistance for homebuyers, including cash subsidies,
amortizing loans, and reverse mortgages.

Sources

Dailey, Melisa, Senior Housing Planner for the City of Santa Fe, e-mail to Liisa Ecola, September 13, 2010a.
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Dailey, Melisa, Senior Housing Planner for the City of Santa Fe, telephone conversation with Liisa Ecola,
October 21, 2010b.

Geisler, Sarah, Business Analyst, Homewise, Inc., personal communication with Liisa Ecola, September 27,
2011.

Housing Opportunity Program, Admin Procedures, 2005.

Housing Opportunity Program, Ordinance, 2005.

Housing Opportunity Program, Ordinance 2010-13 update 2010, June 9, 2010.

Housing Opportunity Program pricing schedule, spreadsheet, 2010.

Resolution 2010-49 Admin Procedures Updated, June 9, 2010.

Santa Fe Homes Program (SFHP) Ordinance/SFHP code compilation, SFHP web site, November 4, 2008.
SFHP Administrative Procedures, SFHP web site, undated.

SFHP Information Sheet, SEFHP web site, undated.

SFHP Ordinance: Major Provisions Impacting Developers/Homebuilders, undated. As of September 28,
2011: http://www.santafenm.gov/DocumentView.aspx?DID=8319 SFHP Ordinance Update (2010
home prices), SFHP web site, undated.

SFHP Worksheet for Developers, spreadsheet, SFHP web site, undated.


http://www.santafenm.gov/DocumentView.aspx?DID=8319
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Santa Monica, California

Overview

Since 1990, Santa Monica has operated an IZ program called the Affordable Housing
Production Program. As of the end of fiscal year 2009, the program had created 862 units of
affordable housing (Khajadourian, 2010), which is 27 percent of all units created in the city
during that period (Agle, 2010). A distinguishing feature of the program is that fewer than a
half-dozen are ownership units; the vast majority are rental units (Khajadourian, 2011). At
least half of the affordable units were built on-site, but information was not available on the
locations of all units.

Once created, affordable units are managed by the property owner, who is required to
certify applicants for income eligibility and submit annual reports to the Santa Monica Housing
Division, which monitors compliance (Khajadourian, 2011).

Applicability and Set-Aside Provisions

Since 20006, Santa Monica’s affordable housing program has applied to all newly constructed
condominiums with two or more units and to all newly constructed apartment buildings. The
percentage of units that must be set aside and the affordability requirements for those units
depend on the size and type of the project. The set-asides are more strict for ownership units,
whereas developers of apartment buildings have more ways to comply with the law.

Ownership Units. The affordability restrictions apply only to newly constructed
condominiums of at least two units that are built in multifamily zones. Condominiums with
only two or three units can pay an affordable housing fee (currently $31.69 per square foot);
4- to 15-unit projects must sell 20 percent of the units at established affordable prices; and
projects with more than 16 units must set aside 25 percent of the units to be sold at those
prices. The affordable units may be created either on- or off-site, but the number of units
provided off-site must be 25 percent greater than the number provided on-site (City of Santa
Monica, 2010). If the formula results in a fractional number under 0.75, the developer may
pay into an affordable housing fund at a current rate of $284,802 per unit instead of building
that fractional unit. This rate can be adjusted annually based on changes in construction and
land costs (City of Santa Monica, 2009).

Rental Units. The set of options for complying with the ordinance for rental units is larger
than that for condominiums. However, the ordinance applies to all newly constructed
apartment buildings regardless of zoning. Units can be provided on- or off-site, or developers
can pay an in-lieu fee or donate land. If units are provided, whether on- or off-site, 30 percent
must be affordable. However, the ordinance factors in more-stringent criteria for most off-
site options to create an incentive for developers to provide affordable units on-site. Rental
units must be two-bedroom unless at least 95 percent of the project consists of one-bedroom
or studio apartments (City of Santa Monica, undated).

If rental developers opt to pay an in-lieu fee, the calculation depends on the zoning
district. For multifamily residential districts, the fee is the base fee ($27.14 per square foot)
times the floor area of the residential portion. On vacant parcels in those districts, the fee is
75 percent of the multifamily-district calculation. For projects in industrial or commercial
districts, the fee is half of the calculation. The base fee was set in 2006 and can be adjusted
every five years (City of Santa Monica, undated).
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Eligibility

For condominiums, affordability provisions are capped at prices affordable by families earning
100 percent of the AMI for ownership units. In 2010, the Santa Monica AMI for a family of
four was $82,800." The IZ affordable units can be sold only at prices that result in the owner’s
total monthly housing costs (principal and interest payments, taxes, insurance, and
condominium fees) being between $2,163 and $2,491 for a two-bedroom home (City of Santa
Monica, undated).

For-sale IZ homes are set at prices affordable by very low up to moderate-income
households (100 percent of AMI), whereas rent limits are established to reach very low and
lowincome households (i.e., those with up to 60 percent of the AMI).20 The rent limits are set
according to the number of bedrooms and can equal no more than one-third of a family’s
income. Developers can choose to rent at least 10 percent of the apartments to very low-
income households (charging $983/month for a two-bedroom apattment to those who earn
no more than 50 percent of the AMI) or at least 20 percent of the apartments to low-income
households (charging $1,180/month to households that earn no more than 60 percent of the
AMI) (City of Santa Monica, undated). Long-Term Affordability Restrictions

Regardless of whether the IZ home is for sale or for rent, it must remain affordable for 55
years. The developer is responsible for retaining the units as affordable for this period of time
(City of Santa Monica, 2008, 9.56.130). For the ownership units, the deed restriction is applied
to the unit, but in a few cases, only the original occupant has the deed restriction. Owners of
affordable rental units report annually to the city on the income certification of their tenants
(Khajadourian, 2011). Cost Offsets

Compliance with the inclusionary housing code on- or off-site (depending on the tenure of
the homes) provides developers with an automatic qualification for a density bonus. The
amount of the allowable bonus varies depending on the percentage of units made affordable
at various levels. For very low (50 percent of the AMI) and low-income units (60 percent of
the AMI), the bonus ranges from a 20- to 35-percent increase in the allowable number of
units. For moderate-income units (100 percent of the AMI), the bonus ranges from a 5- to 35-
percent increase in the number of units. Developers can also receive a density bonus for
donating land, but the combined density bonus is capped at 35 percent (City of Santa Monica
Density Bonus Table, 2007).

Developers with density-bonus projects can request additional incentives, including
reductions in the number of parking spaces, which vary with the size of the units; deviations
from side- and back-yard setbacks and parcel-coverage requirements; FAR discounts; and
elimination of restrictions on the number of stories and private open space (within the
allowable FAR) (City of Santa Monica, 2008).

Subordinate Financing and Down-Payment Assistance
Neither subordinate financing nor down-payment assistance is provided to homebuyers or
renters.

19 Generally, the AMI is calculated for an MSA, and Santa Monica is part of the Los Angeles MSA. However, the AMI for
the Los Angeles MSA is $68,200, so Santa Monica has a considerably higher baseline.

20 The exception is rental buildings in non-residential zones, where all the units must have rent limits and must serve

households earning no more than 100 percent of the AMI.
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Sources

Agle, Andy, FY08/09 Annual Report Concerning the Affordable Housing Production
Program, March 17, 2010. As of October 26, 2010:
http://www01.smgov.net/housing/reports.htm

City of Santa Monica, “Affordable Housing Production Program,” web site, undated. As of October 25, 2010:
http://www01.smgov.net/housing/ AHPP.htm

City of Santa Monica, “City Council Meeting: September 8, 2009, Agenda Item: 1-K,” web site, undated. As of
October 25, 2010: http:/ /www01.smgov.net/ cityclerk/council/agendas/2009/20090908/s2009090801 -K.htm

City of Santa Monica, Density Bonus Table for Housing Developments in All Zones, spreadsheet, December
12, 2007. As of October 25, 2010: http://www01.smgov.net/housing/ AHPP.htm

City of Santa Monica, Affordable Housing Production Program (AHPP) and Density Bonus Provisions, revised
July 2008.

City of Santa Monica Municipal Code, Chapter 9.56, Affordable Housing Production Program. As of October
26, 2010: http:/ /www.qcode.us/codes/ santamonica/view.php?topic=9-9_56&frames=on

Khajadourian, Lori, Administrative Analyst, Housing and Economic Development, City of Santa Monica,
spreadsheet provided to Heather Schwartz, May 26, 2010.

Khajadourian, Lori, Administrative Analyst, Housing and Economic Development, City of Santa Monica, e-
mail to Liisa Ecola, April 18, 2011.


http://www01.smgov.net/housing/reports.htm
http://www01.smgov.net/housing/AHPP.htm
http://www01.smgov.net/cityclerk/council/agendas/2009/20090908/s2009090801-K.htm
http://www01.smgov.net/housing/AHPP.htm
http://www.qcode.us/codes/santamonica/view.php?topic=9-9_56&frames=on
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APPENDIX C

Maps of the 11 Jurisdictions’ Inclusionary Zoning Units

Figure C.1
Boulder, Colorado: Poverty Level of Census Tracts and Locations of I1Z Units
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Figure C.2
Burlington, Vermont: Poverty Level of Census Tracts and Locations of IZ Units
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Figure C.3
Cambridge, Massachusetts: Poverty Level of Census Tracts and Locations of 1Z Units
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Figure C.4
Chicago, lllinois: Poverty Level of Census Tracts and Locations of 1Z Units

RAND



200150D

Maps of the 11 Jurisdictions’ Inclusionary Zoning Units 69

Chicago
Q Site boundary

1Z units

Percent HH poverty
| | o-10
1130
B 31-100

lllinois

TR1231-C.4

RAND



200150D

70 s Inclusionary Zoning Inclusionary?

Figure C.5
Davidson, North Carolina: Poverty Level of Census Tracts and Locations of 1Z Units
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Figure C.6
Denver, Colorado: Poverty Level of Census Tracts and Locations of I1Z Units
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Figu

Fairfax County, Virginia: Poverty Level of Census Tracts and Locations of 1Z Units
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Figure C.8
Irvine, California: Poverty Level of Census Tracts and Locations of IZ Units
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Figure C.9
Montgomery County, Maryland: Poverty Level of Census Tracts and Locations of 1Z Units

Montgomery
County

q? Site boundary

1Z units

Percent HH poverty
0-10

0 11-30

I 31-100

ey
17 Q i} I?nd
/ﬁ% &‘_/
Virginia Miles
0 3.5 7

TR1231-C.9
RAND



200150D

Maps of the 11 Jurisdictions’ Inclusionary Zoning Units 75

Figure C.10
Santa Fe, New Mexico: Poverty Level of Census Tracts and Locations of 1Z Units
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Figure C.11
Santa Monica, California: Poverty Level of Census Tracts and Locations of 1Z Units
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Executive Summary
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After decades of disinvestment, American cities are rebound-

ing, but new development is often driving housing costs higher
and displacing lower-income residents. For cities struggling

to maintain economic integration, inclusionary housing is one
of the most promising strategies available to ensure that the
benefits of development are shared widely. More than 500 com-
munities have developed inclusionary housing policies, which
require developers of new market-rate real estate to provide
affordable units as well. Economically diverse communities not
only benefit low-income households; they enhance the lives

of neighbors in market-rate housing as well. To realize the full
benefit of this approach, however, policies must be designed
with care.

Redevelopment of the former
Mueller Airport in Austin, Texas,
will include more than 4,600 new
homes and apartments, 25 percent
of which will be affordable to
lower-income families.

Credit: Garreth Wilcock
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Inclusionary housing is not a new idea. Successful
programs have evolved over the years as policy makers
and housing officials learned hard lessons about what
works and what doesn’t. This report draws from these
lessons to highlight major challenges that inclusionary
programs face and to outline the ways that communi-
ties address those problems.

Empirical research on the scale, scope, and structure
of inclusionary programs and their impacts is limited.
The valuable research that does exist is often inacces-
sible or lost in dense academic journals or consultant
reports. This report captures and digests the lessons
from these sources and makes them readily available
to local policy makers. It also draws heavily on an
empirical project conducted in 2014 by the National
Housing Conference’s Center for Housing Policy (CHP)
and the National Community Land Trust Network,
which resulted in the Lincoln Institute working paper
“Achieving Lasting Affordability through Inclusionary
Housing” (Hickey, Sturtevant, and Thaden 2014).

Policy makers are understandably concerned that
affordable housing requirements will stand in the
way of development. But a review of the literature

on the economics of inclusionary housing suggests
that well-designed programs can generate significant
affordable housing resources without overburdening
developers or landowners or negatively impacting the
pace of development.

Nevertheless, inclusionary housing policies can be
controversial and thus require broad local support.
Several case studies describe the process through
which communities have reached out to key stakehold-
ers, including partners in the real estate community, to
build endorsement for these programs.

Research into the very real benefits and limitations of
mixed-income development suggests that the creation
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and preservation of affordable homes in asset-rich
neighborhoods is one of the few successful strategies
for overcoming economic segregation. It also demon-
strates that integration within each new market-rate
development does not always make sense. Successful
economic integration requires careful attention to a
number of policy design choices.

Every community must consider key legal concerns as
well. While cities must take care to develop policies
that fit within standards outlined by the federal or
state judiciary, courts have generally supported a com-
munity’s right to require affordable housing. Ultimately,
there is almost always a path to a legally defensible
inclusionary policy.

Inclusionary housing programs also require significant
staffing to oversee the development process and to
steward units after they are built, to ensure long-term
affordability. This report highlights essential roles for
staff or third-party contractors, describes common
mechanisms for funding this work, and explains ways
that local stakeholders can monitor a program to en-
sure that it is having the intended impact.

Recommendations address the following questions:

® What can local governments do to maximize
the impact of inclusionary housing?

* What can states do to support local inclusionary
housing policies?

* What can the federal government do to support
inclusionary housing policies?

In most cities, the need for affordable housing has
never been more urgent. For many jurisdictions across
the country, now is the time to consider adopting
robust inclusionary housing policies that build
permanently affordable housing stock and create
inclusive communities.



CHAPTER 1
An Introduction to Inclusionary Housing
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Brooklyn in the 1970s was a rough place. It would have
been hard to imagine that one day it would be one of the
most expensive communities in the country. Over the past
40 years, hundreds of thousands of people have worked
very hard to make Brooklyn a better place: artists have
painted murals, parents have volunteered at local schools,
neighbors have patrolled streets to combat crime, and
the City of New York has invested billions of dollars in
housing and infrastructure projects to improve struggling
neighborhoods. It has worked. As a result, however, many
of those people who labored so hard to change Brooklyn
could not afford to stay there. The cost of making Brooklyn
what it is today was borne by the community at large and
the City itself, but the economic benefit of this investment
accrued primarily to a small number of property owners.

In Williamsburg, Brooklyn, the developer
of this luxury tower called the Edge
(background), where condos sell for
$400,000 to $3 million, also built the Edge
community apartments (foreground)
where units rent for as little as $886 per
month. Credit: NYC Department of City

Planning
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When people work to make our cities better places,
they indirectly contribute to higher housing costs.
Public investment, in particular, makes a big differ-
ence. When we build new infrastructure or transit
systems, we see dramatic and immediate increases
in the price of surrounding properties because these
areas become more attractive places to live. Ideally,
everyone would benefit from improved cities, but in
reality the costs and benefits of improvement are not
shared equally.

Lower-income residents looking for a new home soon
face a choice among several undesirable options:

The Chicago Community Land Trust maintains a reserve of
permanently affordable homeownership options for working

families. Credit: Chicago Community Land Trust

200150D

extreme commute times, overcrowding, substandard
housing, or rents or mortgages that are so high they
deplete resources for other essentials. Displaced fam-
ilies are not the only ones who suffer—everyone loses
when economic diversity deteriorates. Unequal access
to housing drives sprawling development patterns;
worsens traffic congestion; pollutes air quality; in-
creases taxpayer dollars spent on basic infrastructure;
and decreases racial, cultural, and economic diversity
(Ewing, Pendall, and Chen 2003).

Recognizing that this basic dynamic will not change
naturally, more and more communities have been
consciously seeking to promote mixed-income de-
velopment. Instead of accepting the assumption that
economic growth must automatically lead to economic
exclusion, they have been developing local policies
that seek to increase economic inclusion.

POLICY FOCUS REPORT | LINCOLN INSTITUTE OF LAND POLICY



Inclusion Is Possible

The Washington, DC, area is home to some of the most
prosperous and fastest-growing suburban communi-
ties in the country. In Fairfax County, Virginia, the
expansion of the DC Metro created a once-in-a-life-
time opportunity to build a new transit-oriented
community in Tysons Corner. In a suburban area that
housed fewer than 20,000 people in 2010, the county
has planned a 24-hour urban center that will be home
to more than 100,000 people and 200,000 jobs. Fairfax
County will work with developers to ensure that 20
percent of all residential units in Tysons Corner are
affordable for people who earn between 50 and 120
percent of the area’s median income. In addition, new
commercial development projects will pay a fee to
fund affordable housing units (Fairfax County Board
of Supervisors 2010).

Across the Potomac River, Montgomery County, Mary-
land, has had a similar program in place since

the early 1970s. It has created more than 14,000 homes
for lower-income families that are integrated into
some of the area’s most expensive neighborhoods. A
2005 study found that this strategy had succeeded in
promoting racial integration throughout the county (Or-
field 2005). A later study found that the children living
in affordable housing produced by the program were
not only able to attend higher-quality schools than
other children in lower-income families, but they also
performed higher in school (Schwartz 2010).

These programs—and hundreds of others like them—
show that, with concerted effort, it is possible for
communities to grow in ways that create and maintain
meaningful economic diversity.

A Definition

Inclusionary housing refers to a range of local
policies that tap the economic gains from rising real
estate values to create affordable housing—tying the

200150D

creation of homes for low- or moderate-income house-
holds to the construction of market-rate residential
or commercial development. In its simplest form, an
inclusionary housing program might require develop-
ers to sell or rent 10 to 30 percent of new residential
units to lower-income residents. Inclusionary housing
policies are sometimes referred to as “inclusionary
zoning” because this type of requirement might be
implemented through an area’s zoning code; however,
many programs impose similar requirements outside
the zoning code.

Inclusionary housing refers to a range of
local policies that tap the economic gains
from rising real estate values to create
affordable housing—tying the creation

of homes for low- or moderate-income
households to the construction of market-
rate residential or commercial development.

Many programs partially offset the cost of providing
affordable units by offering developers one or more
incentives, such as tax abatements, parking reduc-
tions, or the right to build at higher densities. Most
programs recognize that inclusion of affordable units
on-site within market-rate projects may not always
be feasible, so they allow developers to choose among
alternatives, such as payment of an in-lieu fee or pro-
vision of affordable units off-site in another project.

While early inclusionary housing policies imposed
mandatory requirements applicable to all new resi-
dential development in a city or county, more recent
programs have developed a wider variety of structures
in response to differing local conditions and needs.
Some programs have taken a voluntary approach,
requiring affordable units only when developers
choose to utilize incentives. Other programs have been

JACOBUS | INCLUSIONARY HOUSING
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The City of Santa Fe, New Mexico, requires that 20 percent of all
new developments be affordable to buyers earning 80 percent or

less of the area median income. Credit: John Baker Photography

designed to apply only to targeted neighborhoods,
where zoning has been changed to encourage
higher-density development.

Another trend has been to apply inclusionary poli-
cies to commercial real estate as well. Often called
“commercial linkage” programs, “jobs housing” linkage
programs, or affordable housing “impact fees,” these
programs generally collect a fee per square foot from
all new commercial development to fund new afford-
able housing production. Some jurisdictions have
responded to legal obstacles by adopting linkage or
impact fees that apply to new residential development
as well. Whereas a traditional inclusionary zoning pro-
gram would require on-site affordable units or allow
payment of an in-lieu fee as an alternative to on-site
development, these newer programs require every
project to pay a fee, and some offer on-site develop-
ment as an alternative to payment of the fee.

POLICY FOCUS REPORT | LINCOLN INSTITUTE OF LAND POLICY
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Because most inclusionary programs are at least
partly motivated by a desire to create or preserve
mixed-income communities, preservation of afford-
ability is essential. Early inclusionary housing pro-
grams frequently imposed very short-term afford-
ability requirements. As communities saw these units
revert to the market rate, most have moved to require
affordability periods of 30 years or longer. Inclusionary
housing programs tend to create relatively small num-
bers of affordable units each year because they rely on
new development. If these units remain affordable for
long periods of time, however, a community can expect
to gradually build a large enough stock of affordable
homes to make a difference.

Prevalence of Programs

The 2014 Network-CHP Project identified 512 inclu-
sionary housing programs in 487 local jurisdictions in
27 states and the District of Columbia. Concentrations
in New Jersey and California account for 65 percent

of all programs. Inclusionary housing programs were
found in most parts of the country; Massachusetts,
New York, Colorado, Rhode Island, and North Carolina
have 10 or more local programs each (figure 1).

There is no national data on the rate at which inclu-
sionary housing programs are producing new afford-
able units. A 2006 study found that California’s inclu-
sionary programs produced 30,000 affordable units
over a six-year period (Non-Profit Housing Association
of Northern California 2007). The Innovative Housing
Institute later surveyed 50 inclusionary programs
distributed across the country and reported that they
had produced more than 80,000 units since adoption
(Innovative Housing Institute 2010). While these num-
bers are significant, inclusionary housing programs
alone are not producing a sizable share of the national
affordable housing stock. The Low Income Housing Tax
Credit (LIHTC) program, by comparison, has produced
two million units since 1987 (U.S. Department of Hous-
ing and Urban Development 2015).



In most cities, inclusionary housing is just one tool

in a suite of local policies intended to address the
affordable housing challenge. A study of 13 large cities
showed that nearly all those with inclusionary pro-
grams also manage the investment of federal housing
funds and issue tax-exempt bonds to finance afford-
able housing. Most also used local tax resources to
finance a housing trust fund, and many had supported
land banks and community land trusts as well. About
half those cities took advantage of tax increment
financing, and a growing minority established tax
abatement programs that exempt affordable housing
projects from property taxes. While the exact mix of

Figure 1
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programs differed from one city to the next, every city
employed multiple strategies (OTAK and Penninger
Consulting 2014).

In communities that have long-established and
well-designed programs, however, inclusionary hous-
ing can be an important source of affordable units.
Brown (2001) found that inclusionary housing ac-
counted for half of the affordable housing production
in Montgomery County, Maryland. And Mukhija and
colleagues (2010) found that inclusionary programs
in Southern California were producing about as many
units annually as the LIHTC program was creating.

Concentration of Inclusionary Programs Throughout the United States

None

1to3

4t019

20to 99

100 or more

Source: Hickey, Sturtevant, and Thaden (2014). An online directory of these programs is available at
http://cltnetwork.org/topics/deed-restricted-or-inclusionary-housing-programs.
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Untapped Potential

The research summarized in this report clearly shows
that inclusionary housing is a tried and tested strategy
that can make a real impact on the affordable housing
crisis, but it also shows that inclusionary housing has
yet to reach its full potential. Most existing programs
were adopted within the past 10 years, and many of
the communities that could benefit from inclusionary
policies have yet to implement them. Where inclu-
sionary policies are in place, details in the design and
implementation make a large difference in overall
effectiveness. However, the evidence presented below
suggests that inclusionary housing is likely to play a
more significant role in our national housing strategy
in the coming decade.

Faced with declining federal and state resources for
affordable housing and growing populations within
cities and urban cores, communities need to take
full advantage of every potential tool. Inclusionary
housing programs produce a modest yet steady
supply of new affordable housing resources. Because
these programs generally preserve long-term afford-
ability, the pool of local inclusionary units can grow

steadily into a significant share of the local housing

200150D

Equitable development benefits not only
lower-income households; integrated, in-
clusive, and diverse communities enhance
the lives and outcomes of all residents.

stock. As importantly, inclusionary housing is one

of the few proven strategies for locating affordable
housing in asset-rich neighborhoods where residents
are likely to benefit from access to quality schools,
public services, and better jobs. Communities across
the country are increasingly investing in the creation
of new transit-oriented urban neighborhoods, and
inclusionary housing policies are one of the only ways
to ensure that these places develop in an equitable
manner. Equitable development benefits not only
lower-income households;integrated, inclusive, and
diverse communities enhance the lives and outcomes
of all residents.

In San Mateo, California, six of the Amelia development’s
63 town houses sell for below-market rates to lower-income

residents. Credit: Sandy Council
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CHAPTER 2
Understanding the Economics
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The adoption of inclusionary housing has almost always been
controversial. This type of intervention into the private mar-

ket raises some real economic concerns that must be taken
seriously and addressed with care. This chapter explains the
economics of inclusionary housing requirements by addressing
the most common questions about local inclusionary policies:

« Isitfairtoaskone group (developers) to solve a
broad social problem?

e Will developers pass on the cost to tenants and
homebuyers?

» Willinclusionary policies prevent new development
and make the housing problem worse?

« Caninclusionary housing work in every type of
housing market?

200150D

Two blocks from the MIT subway
stop in Cambridge, Massachusetts,
the Third Square apartment
complex offers 56 permanently
affordable units. Credit: City of
Cambridge

JACOBUS | INCLUSIONARY HOUSING | 11



12

Fairness

Inclusionary housing policies should not make
developers responsible for resolving all the affordable
housing needs within a jurisdiction. What is fair is to
ask them to compensate for the economic impacts

of their developments and to share a portion of the
profits they make on the public’s investment in the
places they develop.

It might stand to reason that development of housing—
any kind of housing—would lead to lower housing
prices. In most urban areas, however, the opposite
occurs. Construction of new residential real estate
impacts the price or rent of existing homes in two
different ways simultaneously. As the basic notion of
supply and demand suggests, the addition of new units
in a given market will inevitably put some downward
pressure on the cost of existing units. But the larger

Figure 2
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effect tends to be upward pressure on housing costs
because new homes are primarily built for higher-
income residents. A 2015 study commissioned by

the Wall Street Journal found that 82 percent of new
rental housing in the United States was luxury housing
(Kusisto 2015). Not only do the new units command
higher rents, but also the new residents who can afford
them spend money in ways that create demand for
more lower-wage workers in the area. This, in turn,
creates more demand for housing and ultimately raises
housing costs. Figure 2 illustrates this cycle.

Modest price increases in a region can translate

into very acute increases in specific neighborhoods.
For example, new luxury housing may cause dramatic
upswings in the price of residential real estate in
formerly distressed central neighborhoods, but the
lower costs resulting from increased supply may be
apparent only at the suburban fringe of the region.

Market Development Increases Demand for Affordable Homes

POLICY FOCUS REPORT | LINCOLN INSTITUTE OF LAND POLICY



New lower-wage workers
generate added demand for
affordable housing.

> O

>0

Increased spending generates
new jobs in the area.
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Seattle’s South Lake Union, Part One

In the mid-1990s, Microsoft cofounder Paul Allen
made a $20 million loan to finance a proposed park
in a warehouse district known as South Lake Union

in Seattle, Washington. When voters rejected the pro-
posal, Allen was stuck with 11 acres of unimpressive
real estate. But he saw potential and quietly began
purchasing more land until his Vulcan Real Estate
had amassed a portfolio of over 60 acres—more than
one-third of all property in the area. Allen lobbied
the city to invest in a fixed-rail streetcar line, which
opened in 2007, to connect South Lake Union to
Downtown Seattle. When Amazon decided to relocate
its headquarters to South Lake Union, Vulcan de-
veloped the property and later sold it for $1.2 billion
(Jones 2012).

In 2013, the Seattle City Council considered rezoning
South Lake Union, but it faced a dilemma. At that
point, Vulcan had developed fewer than half its prop-
erties, and the company sought to change the zoning
code to allow for construction of 40-story towers as
part of a mixed-use urban development. However,
the new towers would block views and strain public
infrastructure citywide. The upzoning would create

a massive financial windfall for one man, while its
negative impacts would affect residents throughout
the city.

One likely impact was particularly troubling to many
Seattle residents: the project’s potential to worsen
the already acute challenge of rising housing costs.
New office and laboratory space would allow for
many new jobs that would inevitably translate to
higher housing demand and costs.

South Lake Union provides a somewhat exaggerated
example of the dynamic seen in most growing cities:
private developers and landowners benefit dispro-
portionately from public investments such as transit
and other infrastructure. New development creates
both costs and benefits, but both are unevenly
distributed. Inclusionary housing programs recapture
some share of the benefits to help the people who
disproportionately bear the costs. While inclusionary
housing won’t solve the housing challenge, it is both
fair and appropriate to expect new development to
contribute to the solution.

JACOBUS | INCLUSIONARY HOUSING
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These inclusionary homeowners in South
Lawndale, Illinois, won prize money to
redecorate their living room through the
Chicago Community Land Trust’s Extreme
Makeover contest. Credit: Chicago
Community Land Trust

Absorbing the Costs

Generally, developers do not pass on the costs of
inclusionary housing to tenants and homebuyers. The
local real estate market sets the prices of market-rate
units, and developers of one project can’t change

the overall market price or rent. Therefore, the costs
associated with construction of inclusionary housing
are either absorbed by modest declines in land prices
or reductions in developer profits, or some combina-
tion of the two.

To understand this process, we need to think about
housing prices in the market in general. There are
basically three elements to the price of any new house:
(1) the land; (2) the cost of building the house (includ-
ing fees, permits, construction, and everything else);
and (3) the developer’s profit.

Because buyers can choose to purchase existing
homes, builders of new units are basically stuck

with the market price or rent. When the market rises,
builders don’t sell for the same price that they had
intended; rather, they charge the new market price and
earn extra profits. When the market falls, things happen
in reverse. In the short term, developer profits suffer.
But in the long term, land prices will drop because
developers avoid projects that won’t earn profits.
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Over time, builder profits will return to “normal” be-

cause land prices will rise to capture the higher prices.
If builders can earn “extra” profits, landowners will
have a lot of builders competing for their land and will
be able to sell at higher prices to developers willing to
settle for more modest profits.

When a city imposes inclusionary housing require-
ments, it may increase a developer’s costs. But
developers can’t really pass those costs on to home-
buyers or tenants, because new units must still be
competitively priced in the overall market. Instead,
over time, land prices will fall to absorb the costs of
the inclusionary housing requirements. Any incentives
offered by a community would reduce the degree of
land price reductions.

Impacts on New Development

While we don’t need to worry that developers will pass
the costs of inclusionary housing requirements on

to residents, there is still a risk that these policies
could lead to higher prices. If the costs are great
enough, they could push land prices so low that some
landowners would choose not to sell at all. If this
happened, less housing would be built and prices
would rise.



There seems to be agreement that inclusionary
programs could theoretically diminish the supply of
housing and therefore increase prices, but there is
no agreement about how often this happens or how
significant the impact is. A study by the libertarian

Reason Foundation concluded that the production rate

of market-rate homes fell following the adoption of
inclusionary housing policies (Powell and Stringham

2004). Basolo and Calavita (2004) critiqued this study,
pointing out that jurisdictions are most likely to adopt
inclusionary housing policies toward the peak of the
economic cycle, weakening the argument that inclu-
sionary housing causes production to fall. A follow-up

study by researchers at the University of California,
Los Angeles, carefully compared the data for com-
munities with and without inclusionary housing in

Southern California and concluded that the adoption
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of inclusionary policies had no impact on the overall

rate of production (Mukhija et al. 2010).

The most rigorous study to date was conducted by

researchers at the Furman Center at New York Univer-
sity (Schuetz, Meltzer, and Been 2009), who studied
inclusionary programs in the Boston and San Francisco
metropolitan areas. In the towns around Boston, in-
clusionary requirements modestly decreased the rate
of housing production relative to the rates in nearby
towns, slightly raising the market price of residential
real estate. But in the San Francisco area, inclusion-
ary programs had no impact on production or prices,
suggesting that it is possible to develop inclusionary
programs that don’t impact market prices. These same
programs were also able to create more affordable
units than their counterparts did in the Boston area.

Seattle’s South Lake Union, Part Two

The Seattle City Council faced a major dilemma when
it considered increasing the affordable housing re-
quirements for South Lake Union. While Paul Allen’s
Vulcan Real Estate claimed to support the goal of
creating affordable housing, it also contended that
any increase in the city’s requirements would be
financially infeasible (Tangen 2008). Supporting this
concern, a study by a local consultant concluded
that more aggressive policies would likely depress
land values by 8 to 17 percent (Fiori 2012). A different
local consultant performed a similar analysis and
concluded that—even with the more aggressive
affordable housing requirements—the upzoning
would increase land values to 13 times their current
levels (Spectrum 2013). Unable to choose between
dueling consultants, the city council enacted a very
modest increase in the housing requirements even as
they approved a dramatic increase in height limits.

This case illustrates that, even in a very strong
market like Seattle, it is difficult for policy makers

to evaluate technical economic claims. In fact, the
two South Lake Union studies painted a very similar
picture of the economics of the proposed policy. But
one failed to look at the value added by incentives for
developers and focused only on the cost of providing
affordable housing; the other considered both the
cost and value that was being provided by increasing
height limits.

Seattle’s city council eventually commissioned

a new, detailed economic feasibility study, which
found, for example, that the increased density of

a high-rise rental project in the city’s downtown
added $4.5 million to the value of the land, while

the affordable housing requirement recaptured only
about $3.2 million of that increase (David Paul Rosen
& Associates 2014). Ultimately, the results of that
study helped the council commit to a stronger hous-
ing requirement without concern that it would overly
burden developers.
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Inclusionary housing policies can create affordable
units without decreasing development or increasing
prices. But programs must be strategically designed
and carefully run, or local policy makers will find
themselves caught in the middle of a highly technical
debate over real estate economics.

Offsetting Opportunity Costs

When incentives are offered, it is meaningless to talk
about the cost of providing affordable housing in iso-
lation. The whole economic picture must be taken into
account. At the heart of this difference in approach

is a concept known as “residual land value,” which is
vital for designing policies that appropriately allow
communities to share in the benefits of new construc-
tion without stifling development.

“Residual land value” refers to the idea that landown-
ers end up capturing whatever is left over after the
costs of development. When the cost of construction
rises, it might impact developer profits in the short
term, but higher costs will then cause all developers
to bid less for development sites. As land prices fall,
developer profits tend to return to “normal” levels.

When a city requires developers to provide affordable
housing, developers are likely to earn less than they
would have if they had been able to sell or rent the
affected units at market value. This forgone revenue
represents the “opportunity cost” of complying with
the affordable housing requirements (figure 3). It is
fairly easy to calculate this “cost” for any given mix of
affordable housing units, and, if these requirements
are predictable in advance, they should roughly trans-
late into corresponding reductions in land value over
the longer term.

However, most inclusionary housing programs don’t
simply impose costs; rather, they also attempt to off-
set those costs (at least, in part) with various incen-
tives for the developers. The most common incentive
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is the right to build with increased density. When
developers can build more units, the extra income can
offset the costs of providing affordable units and the
result will be a smaller (if any) reduction in land value.

Land values don’t change overnight, and some
communities have carefully phased in inclusionary
requirements with the expectation that, when devel-
opers can see changes coming, they will be in a better
position to negotiate appropriate concessions from
landowners before they commit to projects that will
be impacted by the new requirements. Similarly, some
program designs are likely to have a clearer and more
predictable impact on land prices than others. More
universal, widespread, and stable rules may translate
into land price reductions more directly than complex
and fluctuating requirements with many alternatives.

Suiting the Market

Inclusionary housing may not be suitable in every

type of housing market, but it can work in more

places than many people realize. Inclusionary pro-
grams are tools for sharing the benefits of rising real
estate values, and, as a result, they are generally found
in communities where prices are actually rising. In
many parts of the United States, land prices are
already very low, and rents and sales prices would
often be too low to support affordable housing
requirements even if the land were free. In these envi-
ronments, policies that impose net costs on develop-
ers are unlikely to succeed (though some communities
nonetheless require affordable housing in exchange
for public subsidies).

The types of communities where rising housing prices
are a real and growing problem are quite diverse, and
many of them are not high-growth central cities like
Seattle. In California, one-third of inclusionary pro-
grams are located in small towns or rural areas. Wiener
and Bandy (2007) studied these smaller-town inclu-
sionary programs and found that many were motivated



Figure 3
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Market Development Increases Demand for Affordable Homes

Value of Any
Incentives

Net Cost to “Opportunity Cost”
Development of Providing
(or Reduction in Affordable Units

Land Value)

by the influx of commuters or second-home buyers
entering previously isolated housing markets.

While inclusionary policies are clearly relevant in

a wide range of communities, the appropriate re-
quirements can differ from one market to another. In
communities where higher-density development is not
practical, higher affordable housing requirements may
not always be feasible, but lower requirements may
still be effective. San Clemente, California, requires
only 4 percent of new units to be affordable. But
because the city was growing so rapidly, it produced
more than 600 affordable homes between 1999 and
2006 (California Coalition for Rural Housing 2009).
Wiener and Bandy (2007) also found that many smaller
jurisdictions relied heavily on in-lieu fees, and some
set fees at very modest levels.

Smaller communities with inclusionary housing
programs must address unique considerations, such
as limited staff capacity and administration costs.
Outsourcing and multi-jurisdiction collaborations can
make smaller programs easier to implement, but in
some localities the benefits of an inclusionary housing
policy will not adequately offset its costs.

Conclusion

It is entirely reasonable to ask real estate developers
to help address the pressing need for more affordable
housing, because developers and landowners benefit
financially from the conditions that give rise to the
shortage of decent, well-located homes for lower-
income residents. But inclusionary programs need to
be designed with care to ensure that their require-
ments are economically feasible. While developers are
not able to pass on the cost of compliance to tenants
and homebuyers, there is some risk that poorly de-
signed inclusionary requirements could slow the rate
of building and ultimately lead to higher housing costs.
Policy makers can avoid this unintended consequence
by offering developers flexibility in how they comply
and by calibrating requirements and incentives so that
the net economic impact on projects is not too great.
At some level, inclusionary housing can be implement-
ed in most housing markets, but the stronger the local
real estate market, the greater the potential for inclu-
sionary housing to make a meaningful difference.
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CHAPTER 3

Building Support for Policy Adoption

Winning broad public support for a new inclusionary

Afamily gathers outside theirinclusionary 5 sing ordinance is essential to both the short-term

home in the Old Las Vegas Highway

el o Sen B e Meren. prospects of adopting a strong ordinance and the long-

G e L I term success of the program. Inclusionary housing raises
complex and sometimes controversial issues, so it is
important to explain to local stakeholders why inclusionary
housing is an appropriate response to real local housing
challenges. Carefully studying the economics and engag-
ing private real estate developers seem to help minimize
opposition and improve the quality of the policy being

proposed.
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Understanding Housing Needs
and Tools

Many local inclusionary ordinances appear to have
grown out of much broader efforts to document
housing needs and develop local affordable housing
strategies. A broad-based community process that
builds support for the goal of increasing the supply
of affordable housing and considers the limitations
of available tools often leads local stakeholders to
conclude that inclusionary housing is one of the most
promising options for addressing a growing problem.

That is what happened in Stamford, Connecticut.
During the latter part of the 1990s, housing afford-
ability became a growing concern for many residents.
A local nonprofit, the Housing Development Fund,
organized a conference on creating affordable housing
in the summer of 2000. Stamford’s mayor, Dan Malloy,
later established an affordable housing task force of
leaders representing the community, businesses, and
government to explore new strategies. The city hired
Alan Mallach, the former housing director in Trenton,
New Jersey, to work with the task force and the city
to create an affordable housing strategy. After many
meetings, the group agreed on an ambitious strategy
that was presented to the community during an Af-
fordable Housing Summit in May 2001 and in a report
published the following September (Mallach 2001).
The task force agreed on the need to create more
mixed-income development, and consultants recom-
mended a citywide inclusionary housing policy as a
key strategy for achieving this goal. During the next
year, the zoning board worked to design the inclusion-
ary housing policy and program, and in 2003 Stamford
established a mandatory policy.

Appealing to the Public

Wherever housing costs are rising, the public is likely
to be concerned and want to see local government
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take action to preserve affordability. But it can be
challenging for policy makers to connect the important
technical details of any proposed inclusionary policy
with broad public values. Many ordinances have been
adopted without significant efforts to educate and en-
gage the public, but it is harder to pass a strong policy
if leaders focus only on the details. Appealing directly
to the public helps to garner political will for reaching
widely shared goals.

When officials in Arlington County, Virginia, conducted
a poll of 1,700 local residents, they found that “requir-
ing affordable housing units when developers build or
renovate housing” was one of the most popular among
several housing strategies. Seventy-two percent of
county residents supported this strategy, and only 24
percent opposed it (Frederick 2014).

A nearly decade-long effort led by the Non-Profit
Housing Association of Northern California (NPH)
shows how broader public outreach can make a differ-
ence. NPH supported inclusionary housing campaigns
in 20 jurisdictions and published a 77-page Inclusion-
ary Housing Advocacy Toolkit designed to help local
advocacy campaigns better communicate with the
public (Non-Profit Housing Association of Northern
California 2003). The toolkit helped local neighbor-
hood and faith-based organizations engage with this
complex issue and led to the successful adoption of
14 new inclusionary policies. These activities created
a widespread sense that inclusionary housingis a
normal part of the development landscape throughout
the San Francisco Bay Area (Stivers 2014).

In Denver, Colorado, City Councilwoman Robin Kniech
discovered the power of direct appeal when she led

a yearlong process to update the city’s inclusionary
housing ordinance (IHO). Kniech lost a key committee
vote after developers convinced some of her col-
leagues that the city should study the issue further.
After the loss, Kniech appealed directly to voters
through an op-ed in the Denver Post titled, “What Can
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Wherever housing costs are rising, the
public is likely to be concerned and want
to see local government take action to
preserve affordability. But it can be chal-
lenging for policy makers to connect the
important technical details of any pro-
posed inclusionary policy with broad
public values.

Denver Do When a Hot Housing Market Hurts?”
(Kniech 2014a). In a subsequent interview, she said,
“Very few of my constituents understood the technical
issues involved, but they were almost universally sup-
portive of our goals. ... We won in the media coverage
because our city is changing in ways that most people
are not comfortable with, and everyone liked the idea
that the council was taking that seriously” (Kniech
2014b). After publication of her op-ed, Kniech won
strong support from Denver’s mayor, and the new ordi-
nance passed the city council by a safe margin.

Researching Market Feasibility

In a number of communities, economic feasibility
analyses have been a useful technical tool to help
policy makers get the details right. They have also been
a vehicle for building public support for an inclusion-
ary policy. Typically, this kind of analysis involves staff
or consultants researching development economics
and demonstrating that local projects can safely sup-
port the costs associated with provision of affordable
housing without adversely affecting construction or
housing values.

Salinas, California, is a farming town in one of Ameri-
ca’s most productive agricultural regions. But the area
is also located near the California coast, sandwiched
between vacation communities such as Monterey

and bedroom communities in Silicon Valley. It was no
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surprise when, in the early 2000s, rising housing prices
began displacing the town’s historic working class.
Salinas had adopted a relatively weak inclusionary
housing ordinance in 1992, but by 2002 rapidly rising
prices convinced some local policy makers that a high-
er requirement might be appropriate. They wondered
how high they could reasonably go.

Salinas hired Bay Area Economics (BAE) to evaluate
the economic feasibility of inclusionary requirements
for 15 to 40 percent of new residential units. BAE built
a complex financial model that enabled the city to
understand how changes in these requirements might
impact the overall profitability of likely development
projects. They modeled five different types of residen-
tial development, including single-family detached
homes, town houses, and multifamily rentals. They
chose prototypes that were similar to projects that
had recently been completed and interviewed local
developers to verify their assumptions.

BAE determined that a typical local project provided
profit equal to roughly 10 percent of the total devel-
opment cost. Then they evaluated the feasibility of
various designs for the inclusionary housing re-
quirements. Designs that yielded profits at or above
10 percent of development cost were considered
“feasible.” Some project types were feasible with a 35
percent affordable housing requirement, and others
could support only 20 percent. BAE concluded that an
ordinance requiring 20 percent affordable units would
be generally feasible for the vast majority of projects
(Bay Area Economics 2003). This analysis gave the city
the confidence it wanted to pass an update to their
ordinance unanimously in 2005.

It is important to keep in mind that when a study like
this one shows below-normal development profits,
that result could imply only a short-term problem.
Over time, developers should be able to negotiate
lower prices from landowners. Therefore, some studies
also evaluate the likely longer-term impact of pro-
posed requirements (and incentives) on land values.



Any kind of feasibility study is necessarily somewhat
imperfect, but the goal is to give policy makers a
general sense of the likely impact of proposed housing
requirements and incentives on land prices and devel-
opment profits. Ultimately, a detailed feasibility study
is the only way to address legitimate concerns about
whether affordable housing requirements could do
more harm than good.

Engaging Private Developers

In some communities, private developers, home-
builders, and others in the real estate industry have
been outspoken opponents of inclusionary housing

programs. In other areas, these same parties appear
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to have accepted or become key advocates for more
effective programs. A concerted effort to engage and
listen to the real estate development community can
make a program stronger and more effective, and it
can also win support or neutralize opposition from a
powerful set of stakeholders.

While it would be unrealistic to expect developers
to champion policies that increase their costs or

In North Cambridge, Massachusetts, four units are priced below
market rate in the 7 Cameron Avenue development, connected
by a greenway to bustling Davis Square in Somerville. Credit: City

of Cambridge
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administrative burdens, developers can be supportive
of inclusionary housing for a number of reasons. First,
public opposition to development is a key risk faced
by developers and providing affordable housing can
help win public support for development. Second,
inclusionary housing requirements can also garner
support for higher-density development, which is often
more profitable. Third, in communities that sometimes
demand affordable housing as a condition of approval
for high-profile projects, a formal inclusionary ordi-
nance can make requirements more predictable, thus
reducing a developer’s risks. Inclusionary require-
ments, when coupled with development-by-right rules
or expedited processing, can also reduce delays and
financial risk for developers.

In Chapel Hill, North Carolina, a college town of 60,000
people in the state’s research triangle area, the town
council passed a resolution in 2005 calling for formal
consideration of an inclusionary housing program.

A council-appointed task force included a range of
stakeholders, including advocates for lower-income
families and private real estate representatives, who
helped develop the inclusionary ordinance and recom-
mended its adoption. It was passed in June of 2010.

Prior to adoption of the mandatory policy, Chapel
Hill began to negotiate routinely with developers to

The Veloce Apartments is a transit-
oriented development with 64 affordable
units in Redmond, Washington. Credit:
City of Redmond
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secure commitments for affordable housing when-
ever projects requested zoning changes. The specific
requirements varied from project to project, how-
ever, so reaching agreements became burdensome
for the town and developers. Council member Sally
Greene, who ran for office promising to enact inclu-
sionary housing, reported that throughout the process
“opposition from the development community wasn’t
substantial, and the chamber of commerce was
supportive. Developers needed something that was
standardized. They need to know what the rules are,
but they are willing to work with us. They’re willing to
build upon what was accomplished in the past and
give this a try” (Greene 2014).

Conclusion

Little has been written about the process through
which local communities develop and adopt
inclusionary housing policies. Nonetheless, many
communities have created their policies through a
similar process of (1) studying and understanding the
housing need and the full spectrum of available tools;
(2) educating and engaging the public; (3) researching
the market economics; and (4) engaging with the real

estate community.




CHAPTER 4

Designing a Policy
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Given that no two communities are exactly alike, no two
inclusionary housing policies should be identical either.
But, regardless of their location, policy makers must
consider a number of standard questions in order to create
a program that suits local conditions. While every policy
should address each of these considerations, the answers
will differ considerably from place to place.

Affordable homes for seasonal ski resort
workers and others are made possible
by the inclusionary housing ordinance

in Park City, Utah. Credit: ULI Terwilliger
Center for Housing
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Key questions include:

® Should affordable housing units be required for
all projects or only for projects that voluntarily
elect to access certain benefits?

® What income group should the program serve?

® Should requirements apply across the whole
jurisdiction or only to targeted neighborhoods?

* What is the set-aside requirement (i.e., the share
of units that must be affordable)?

® Should builders be allowed to pay a fee in lieu of
providing affordable units on-site, and, if so, how
much should it be?

® Should developers be allowed to provide the
required affordable units at off-site locations?

® Should developers receive any incentives or
cost offsets to reduce the economic impact of
providing affordable units?

* Do affordable units have to be comparable in
design to market-rate units?

® How long must regulated units remain
affordable?

Program Structure:
Mandatory or Voluntary

Traditionally, most inclusionary housing programs
mandate the provision of on-site affordable units in
market-rate developments. A small number of vol-
untary programs are structured to offer incentives in
exchange for affordable units.

Communities with a mandatory inclusionary housing
program simply require that some percentage (usually
10 to 30 percent) of new units built be affordable for
low- or moderate-income households. These com-
munities may also offer developers incentives such

as increased density to offset the cost of providing
the affordable units, but the developer has no choice
about whether to provide them.

Other communities offer developers a choice. Under
these voluntary inclusionary housing programs (some-
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times called “incentive zoning” programs), developers
receive certain valuable bonuses, such as the right

to build at higher density, in exchange for providing
affordable homes.

Mandatory programs are more common: 83 percent of
the 512 programs identified by the 2014 Network-CHP
Project were mandatory (Hickey, Sturtevant, and
Thaden 2014). The Non-Profit Housing Association
(2007) found that voluntary programs in California
produced significantly fewer homes than mandatory
programs, in part because most California programs
offered only fairly modest density bonuses. In commu-
nities where development density was a hot-button
issue, elected officials were unwilling to increase
heights significantly. However, voluntary programs have
some notable political and legal advantages. In a few
states where mandatory affordable housing require-
ments are prohibited by law, programs that offer bonus
density or other incentives in exchange for voluntary
production of affordable housing may be allowed. Even
where state law allows mandatory requirements, the
idea of trading density for affordable housing may be
more acceptable politically than outright requirements.

The more recent trend toward urban infill and tran-
sit-oriented development has given rise to a new breed
of voluntary programs that appear promising. A num-
ber of cities have adopted inclusionary requirements
that apply only to targeted areas that benefit from sig-
nificant upzoning. However, there is no guarantee that
a voluntary program will produce a significant volume
of affordable housing, even when the incentives are
potentially significant.

A study of Seattle’s voluntary incentive zoning program
found that, for many projects, lower-density alterna-
tives were more economically attractive than higher-
density options, due to the high cost of steel frame
construction. Thus, even without any affordable
housing requirements, most developers were unlikely
to take advantage of the density bonus that Seattle
offered (David Paul Rosen & Associates 2014). The les-
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son seems to be that, for a voluntary program to work
well, the incentives have to be very valuable.

|dentifying Beneficiaries

Because it is not possible for cities to meet all local
housing needs, it is necessary to prioritize certain
income groups or geographic areas. Some cities prefer
to target one particular need that is not met by the
market or other publicly funded programs, and other
jurisdictions prefer to address some of the need
across all incomes.

Income targets should be based on a clear analysis
of local needs and should consider both supply and

Figure 4
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demand for housing at different price points. Inclu-
sionary housing programs tend to serve low- and mod-
erate-income households (those that earn between 60
and 120 percent of the local median income). Many cit-
ies face more acute housing needs at lower incomes,
and some choose to design their programs to gener-
ate at least some units affordable to very low- and
extremely low-income residents (earning less than 50
or 30 percent of median income). Figure 4 documents
how selected cities target different income groups.

Cities that want to create units for lower-income
residents have a number of options. Common strate-
gies are to (1) allow developers to provide fewer units
with deeper affordability; (2) pay developers or give
them additional incentives to deepen the affordability
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level; (3) add additional subsidy to rent or sell units at
alternative affordability levels; and (4) accept in-lieu
fees and partner with nonprofits to build housing with
deeper affordability.

For example, Arlington County, Virginia, conducted a
careful study of local housing needs that compared
U.S. Census Bureau data on the distribution of local
households by income with data on rents and home
prices. Not surprisingly, the study found that the num-
ber of households earning less than 30 percent of the
median income was three times greater than the num-
ber of affordable units available. It also found shortag-
es of affordable housing for households earning up to
80 percent of median income, and an adequate supply
of affordable homes for households earning above 80
percent of median income (Sturtevant and Chapman
2014). Based on this analysis, the county’s Affordable
Housing Working Group recommended targeting their
inclusionary program to serve households earning 60
percent of median income or less.

Geographic Targeting

Some inclusionary housing programs apply the same
requirements uniformly across an entire jurisdiction,
some programs apply requirements only to targeted
neighborhoods expected to experience significant
growth, and others vary requirements by neighborhood.

For instance, Burlington, Vermont, requires 15 percent
affordable units citywide, but it requires 25 percent of
units to be affordable in higher-cost waterfront areas.
On the other hand, a few cities such as Chapel Hill,
North Carolina, have done the opposite and lowered
their requirements in the highest-density areas be-
cause higher-density construction can be significantly
costlier. Using a different approach, Fairfax County,
Virginia, varies requirements by construction type
rather than by neighborhood. The requirements range
from 5 percent in developments with structured parking
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Set-Aside Requirements in Selected Programs
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to 12.5 percent in single-family and low-rise multifamily
developments with a sliding-scale density bonus.

Geographically targeted programs such as these may
be more complex to design and administer, and they
still may fail to capture all the important fine-grained
differences among projects. It is also worth noting that
most citywide inclusionary requirements automati-
cally compensate for some differences in neighbor-
hood market conditions. For instance, it may be more
expensive to build in high-cost neighborhoods, but a
density bonus is worth more where the home prices or
rents are higher.

The Set-Aside Requirement

Every inclusionary housing program should also con-

sider how much of a city’s affordable housing needs
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developers should be expected to meet. Typically, cit-
ies establish this basic requirement as a percentage of
the units or square footage area of each development
that must be set aside to be rented or sold at afford-
able prices on-site (figure 5).

Many cities then allow developers to choose among
one or more alternative methods of satisfying the
requirement, such as paying a fee or producing off-site
units. Some cities allow developers to build fewer units
if they serve a higher-need population. In any case, the
baseline performance option sets the economic bar
against which other alternatives are evaluated, so it
must be appropriate for local market conditions.

In a neighborhood of single-family homes, this duplex in Redmond,
Washington, is affordable on the left side and market-rate on the
right. Credit: City of Redmond
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Increasingly, cities commission economic feasibility
studies to bring real market data to bear on this
essential question. Traditional inclusionary housing
programs are designed around the assumption that
units will be provided on-site even if the program
allows payment of fees as an alternative. These
programs generally evaluate the economic feasibil-

ity of their performance requirements and then set
in-lieu fees so they are economically comparable to
(or slightly more expensive than) the performance
requirements. Alternatively, fee-first impact or linkage
programs study the economic feasibility of the fee and
then design a performance alternative requirement
(i.e., on-site construction of affordable units) that is
economically comparable.

In-Lieu Fees

It’s a challenge to design requirements that work
equally well for every potential real estate project,

so most cities offer developers a menu of alternative
ways to satisfy their affordable housing requirements.
The most common alternative is to pay a fee in lieu of
on-site production. In-lieu fees are generally paid into
a housing trust fund and used (often along with other
local funding sources) to finance affordable housing
developed off-site.

Jurisdictions use multiple formulas to set fee levels
(figure 6). A key factor that often shapes those deci-
sions is whether a jurisdiction wants to encourage
on-site performance or collect the revenue to leverage
other sources of funding to build affordable units off-
site. All other things being equal, the higher the fee, the
higher the chance that developers will choose to build
units on-site. A number of communities have made the
mistake of setting in-lieu fees far below the cost of on-
site performance, and this practice has resulted in poor
overall performance of the affordable housing program.

Over time, a city’s preference for fees relative to
on-site units may evolve according to changes in the
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market or other factors. Somerville, Massachusetts,
created its inclusionary program at a time when local
nonprofit developers did not have the capacity to build
large quantities of affordable housing. Consequently,
the city set its fees very high. According to the city’s
inclusionary administrator, “It was a very punitive
formula aimed at discouraging developers from taking
this option” (Center for Housing Policy 2009, p. 6). As
the nonprofit development community matured and
built capacity, the city decided that it preferred re-
ceiving trust fund revenue and lowered its fees. By
adjusting its program approach in response to chang-
ing local conditions, Somerville was likely able to
produce more units than would have been generated
by either approach applied consistently.

Under the right circumstances, off-site production
with in-lieu fees can result in more affordable homes
than on-site production, but increased production

Figure 6
Approaches to Setting the In-Lieu Fee

The in-lieu fee is based on
o the typical difference in
AffO rdablllty price between market rate

Gap and affordable units.

The in-lieu fee is based on
the average amount that
the public has historically
invested to actually
produce each additional
off-site affordable unit.

Production
Cost
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Linkage Fee Programs

Linkage fees (sometimes called impact fees) are an
alternative to traditional inclusionary zoning programs.
Although the name is similar, linkage fees should not

be confused with in-lieu fees. In some states, commu-
nities can charge developers a fee for each square foot
of new market-rate construction and use the funds to
pay for affordable housing. These programs are actually
structured to require fees rather than units on-site.
Initially, commercial linkage fees were developed to
apply to commercial projects where an on-site housing
performance requirement would be impractical or even
undesirable. More recently, as state prohibitions on rent
control have been interpreted to prohibit inclusionary
programs that require affordable rents, a number of
communities have converted traditional programs to
those based on a housing linkage fee or impact fee.

A small number of “fee first” programs require payment
of fees but offer as an alternative the provision of on-
site units “in lieu” of paying the required fees. In these
cases, the programs are almost identical to traditional
inclusionary housing programs, but they are designed
around a different legal rationale.

To enact an affordable housing linkage fee on com-
mercial or residential development, cities generally
conduct a “nexus” study, which evaluates the extent

is not automatic. Effective use of fees relies on the
presence of a number of key resources, which are
not necessarily available in every community. These
include the availability of other locally controlled
financing sources to leverage inclusionary housing
funds, the capacity of public agency staff, the avail-
ability of local nonprofit or private partners with
affordable housing development experience, and
the availability of land for development of affordable
housing. Even when all these elements are present,

successful off-site strategies require careful attention
to where units are located if a program aims to achieve

some level of economic integration.

to which new development projects contribute to the
local need for affordable housing and estimates the
maximum level of fees that would offset this impact of
these projects.

There are a number of advantages to linkage fees. Like
in-lieu fees, they offer flexibility and can leverage other
sources of funding. However, because land is likely

to be more affordable and easier to obtain in lower-
income neighborhoods, a reliance on fees may further
economic segregation. Another disadvantage is that
linkage fee programs may generate fewer resources for
affordable housing than traditional programs would.

An informal analysis by the Non-Profit Housing Associ-
ation of Northern California found that among Bay Area
jurisdictions that replaced traditional on-site perfor-
mance-based programs with impact fees, all adopted
impact fees were less than the in-lieu fees of their prior
programs. The reason was that, while the in-lieu fees
had been based on the cost of providing an affordable
housing unit, the impact fees were based on a nexus
study. Most cities chose to set their impact fees well
below the maximum fee suggested by their nexus stud-
ies to avoid possible legal challenges.

Many cities have written these fees as specific dollar
amounts in their ordinances. Over time, a fixed fee will
drop in relation to inflation and the cost of providing
affordable housing. Some communities keep fixed
fees current by enabling the city council to annually
approve a change to the fee calculation, but these
yearly approvals can be a challenging source of local
controversy. In response, a number of communities
have begun to index their fees to allow for regular
increases (and potentially decreases) in response to
market conditions. Santa Monica, California, annually
increases its in-lieu fee according to an index that
takes into account annual changes in the cost of con-
struction and local land values.
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This inclusionary home in the Sand River Cohousing community
was developed through the Santa Fe Homes Program in New
Mexico. Credit: Pauline Sargent

CAN FEES BE MORE EFFICIENT?

Through the incentive zoning program in Seattle,
Washington, developers who provide on-site affordable
units receive bonus density in certain targeted areas. In
most zones, however, the program gives developers the
option to pay an in-lieu fee instead. Between 2002 and
2013, in every case where developers had this choice,
they chose to pay the fee because it was far less costly
than producing on-site affordable units.

Cornerstone Partnership analyzed data from Seattle’s
Office of Housing to better understand the outcomes
of these trade-offs (Jacobus and Abrams 2014). Con-
sistent with earlier studies, Cornerstone found that
the city took several years to spend the fees received.
However, by investing this money in nonprofit proj-
ects, the city was able to leverage these funds with
state and federal resources to produce significantly
more units than would have been provided in on-site
projects. Cornerstone found that the additional $27
million of in-lieu fees enabled the city to finance 616
additional units that would not have been built without
the inclusionary funds.

Additionally, this local money enabled the city to bring
in $97 million in federal and state funds that otherwise
were unlikely to be invested in Seattle. Furthermore,
Cornerstone’s analysis found that Seattle invested the
fees primarily in projects located downtown and in
other higher-cost central neighborhoods—the same
neighborhoods where the projects paying the fees
were located (Jacobus and Abrams 2014).

Other cities may have a hard time matching Seattle’s
performance in this regard. Seattle has relatively high
capacity both within its Office of Housing and among
its network of nonprofits, without which lower rates of
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leverage would be expected. Even in Seattle, limited

land in central locations is likely to make it increasingly
difficult over time to continue relying exclusively on
fees to achieve meaningful economic integration.

The “opportunity cost” of providing units on-site (i.e.,
what the developer gives up by selling or renting for
less than market value) is higher for higher-priced
units, but the in-lieu fee is likely to be the same for all
projects. As a result, when a single fee is set accord-
ing to expected average costs, there will be a natural
tendency for higher-end projects to prefer paying the
fee and lower-end projects to prefer on-site produc-
tion (figure 7).

In many communities, this tendency is not a prob-
lem, but some communities have found that it leads
to further concentration of affordable housing in
lower-income neighborhoods. Nevertheless, some ju-
risdictions have effectively designed programs so that
fees advance economic integration, and others have
found ways to create more affordable homes without
increasing segregation.

Off-Site Development

Another common alternative to on-site housing perfor-
mance is the right to build mandated affordable units
on another site. Generally this is done by constructing



a dedicated project where all the units are affordable.
A 2004 survey found that two-thirds of programs in
California allowed developers to do off-site construc-
tion (California Coalition for Rural Housing 2004). When
done well, off-site production can provide flexibility to
developers and increase production. However, cities
need to develop guidelines to ensure that off-site
properties are located in appropriate neighborhoods,
built to a high standard of quality, and well maintained
over the long term.

Santa Monica, California, has one of California’s older
inclusionary housing programs. It allows developers
the option of providing units off-site, but only when
doing so will result in additional public benefit. Spe-
cifically, Santa Monica requires that builders provide
25 percent more affordable units in off-site projects
than would have been required on-site. To promote
economic integration throughout the community,
off-site projects must be located within a quarter mile
of a market-rate project, though projects up to one
mile away are allowed if they will not result in overly
concentrated affordable housing.

Figure 7
In-Lieu Fees and Economic Integration

Fee Level
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LEVERAGING OTHER AFFORDABLE
HOUSING RESOURCES

Many jurisdictions prohibit developers from using
scarce federal, state, and local affordable housing
funds on the same affordable units as those required
by the inclusionary program. A city could end up with
no increase in affordable housing units as a result of
such “double-dipping.”

In general, cities are more cautious about using

funds that are highly limited. For example, many cities
will allow developers to utilize tax abatements but
prohibit the same projects from applying for hous-

ing grant funds. A second general guideline is that
access to external funding should be balanced against
the burdens required or requested of a developer. In
many communities, developers are allowed to access
affordable housing subsidies only when doing so
enables them either to provide more affordable units
or to serve more lower-income households than would

otherwise be required.

Fees

Units

High Lower
<————— Demand Demand ——
Areas Areas
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NONPROFIT PARTNERSHIPS AND LAND
DEDICATION

While direct off-site development can be challenging
for both cities and developers, a number of communi-
ties have found that encouraging off-site production
through partnerships with nonprofit housing develop-
ers facilitates implementation and may produce more
affordable housing. Nonprofit developers often have
considerable expertise in both building and managing
affordable housing. They are skilled at combining var-
ious funding sources to get the most possible units. A
well-run nonprofit is also likely to be a good steward of
the units, protecting the affordability in perpetuity and
potentially reducing the monitoring and enforcement
burden on city staff.

However, there are limits to the benefits of such part-
nerships. For example, nonprofits often do not have

Figure 8
Developer Incentives
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Fee Reduction
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the seed funding to do predevelopment work or to
purchase land. A number of cities have designed their
off-site production rules to encourage these partner-
ships. A few, including New York City, allow off-site
development only if there is a nonprofit partner that
will own the off-site project.

Incentives

The Non-Profit Housing Association of Northern
California (2007) and Hickey, Sturtevant, and Thaden
(2014) found that most communities offer significant
incentives to developers to offset the cost of providing
affordable housing units. The most common incentive
is the ability to build with increased density, but other
common incentives include parking or design waivers,
zoning variances, tax abatements, fee waivers, and

60% 80% 100%

PERCENTAGE OF JURISDICTIONS THAT OFFER INCENTIVE

Source: Non-Profit Housing Association of Northern California (2007).
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expedited permitting (figure 8). While a small number
of communities seek to offer incentives to fully offset
the cost of providing affordable units, incentives are
seen as a way to reduce but not eliminate the econom-
ic impact on development in most programs.

These incentives are sometimes criticized as “give-
aways” to developers. Calavita and Mallach (2009)
point out that incentives generally come at a real cost
to the public sector. If inclusionary housing require-
ments are modest enough to be absorbed by land
prices, then any incentives merely move the cost from
landowners back onto the public. Incentives such

as tax abatements and fee waivers reduce revenues
available to jurisdictions, just as cash subsidies would
to development projects. Even planning incentives
such as density bonuses, which appear free, result in
increased infrastructure and other public costs.

When communities base inclusionary requirements
on detailed feasibility studies, it becomes clear how
incentives can play a role in maximizing the impact of
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Park City, Utah, utilized in-lieu fees from its inclusionary zoning
program to build the Snow Creek Cottages, which are deed
restricted to maintain affordability. Credit: Rhoda Stauffer

an inclusionary housing program. If the goal of an in-
clusionary requirement is to enable developers to earn
“normal” profits while capturing some share of “ex-
cess profits” for public benefit, any incentive a city can
offer to make development more profitable enables
the imposition of an inclusionary requirement higher
than would otherwise be feasible. However, communi-
ties have to carefully weigh the costs and benefits of
each incentive and evaluate them relative to the cost
of meeting specific affordable housing requirements.

Design Standards

Itis difficult to design and implement inclusionary
housing policies with appropriate standards to ensure
quality affordable housing, given developers’ under-
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Figure 9
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Affordability Terms for Selected Inclusionary Housing Programs
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Includes 330 inclusionary housing programs for which affordability term data is available. Source: Hickey, Sturtevant, and Thaden (2014).

standable desire to minimize costs. Some cities have
insisted that affordable units be identical in every
respect to market-rate units, but it can be hard to
defend the public policy rationale behind requiring
granite countertops and luxury ranges in affordable
units. On the other hand, providing developers with no
standards has its own risks. One California developer
sold affordable units without any kitchen cabinets
(Jacobus 2007a).

An additional concern is the location of affordable
units in market-rate developments. There might not be
a clear public benefit in requiring that a proportional
share of units with waterfront views are affordable,
but some standard regarding where affordable units
can be located is clearly appropriate.

Many communities develop specific minimum stan-
dards. Some programs require that affordable homes
be externally identical to market-rate units, but others
provide developers with a list of specific requirements
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regarding minimum unit size and amenities. So long as
affordable units meet these standards, they can be dif-
ferent or less costly to build than market-rate homes.

Affordability Preservation

In booming housing markets, it would do little good

to require affordable homes or apartments without
providing a mechanism to ensure that the units remain
affordable over time.

Between 1973 and 2005, Montgomery County, Mary-
land, created more than 12,000 affordable homes
through its widely copied inclusionary program. Be-
cause the affordability of those homes was regulated
for only 10 years, however, by 2005 only 3,000 of those
units were still affordable (Brunick and Maier 2010).

If inclusionary programs are to create and preserve
mixed-income communities, long-term restrictions are
vital for a program to have a lasting impact. After all,



if homes expire out of a program and return to market
rate after a few decades, the program won’t actually
increase the stock of affordable housing.

Well-designed inclusionary housing
programs are able to offer homebuyers
meaningful and safe asset-building op-
portunities while concurrently preserving
a sustainable stock of homes that remains
affordable for future generations.

The overwhelming trend has been for inclusionary
housing programs to adopt very long-term affordabil-
ity periods (figure 9). In 2005, Montgomery County
amended its program to require 30 years of afford-
ability for new projects, and to administrate a new
30-year restriction each time a property is sold. A
recent national study found that more than 80 percent
of inclusionary housing programs require units to
remain affordable for at least 30 years, and one-third
of those require 99-year or perpetual affordability
(Hickey, Sturtevant, and Thaden 2014). Even programs
with 30-year affordability restrictions frequently aim
to preserve affordability in perpetuity by “resetting
the clock” on each transaction and by maintaining the
preemptive option to buy back the unit upon transfer.

It is not entirely clear who benefits from shorter-term
restrictions. For homeownership projects, a developer
forced to sell units with 15-year restrictions faces

the same economic cost as selling units with 99-year
restrictions. For rental properties, the economics are
a bit more complex. An investor might pay more for

a property with rent restrictions that expire after 15
years than for one with 99-year restrictions, but the
difference might be slight. In other words, the length
of affordability makes a big difference to the long-
term impact of the program but only a small difference
on the front end.
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Policy makers sometimes feel that they are forced to
choose between preserving affordability and offering
wealth-building opportunities to homeowners. How-
ever, research strongly suggests that well-designed
inclusionary housing programs can achieve both goals.

A team from the Urban Institute studied economic
outcomes for buyers in seven homeownership
programs with long-term affordability restrictions and
found that sellers were able to experience significant
equity accumulation even when the resale prices were
restricted to preserve affordability (Temkin, Theodos,
and Price 2010). For example, the typical owner of an
inclusionary unit in San Francisco, California, received
$70,000 when he sold the home. Even with the

strict price restrictions on resale, the typical owner
earned an 11.3 percent annual return on the home
investment—far more than would have been earned
through other investment options (Temkin, Theodos,
and Price 2010).

Well-designed inclusionary housing programs are
able to offer homebuyers meaningful and safe asset-
building opportunities while concurrently preserving
a sustainable stock of homes that remains affordable
for future generations.

Conclusion

Communities that are developing inclusionary hous-
ing programs must take the time to consider carefully
each of the issues described above. Because real and
important political and market conditions differ from
place to place, there is no single best approach that
should be used everywhere. However, that does not
mean that each jurisdiction has to reinvent the wheel.
Inclusionary housing is a well-tested local policy, and
much has been learned about how to make it work in a
variety of contexts.
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CHAPTER 5
The Challenges of Economic Integration
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The desire to create and sustain more mixed-income
In San Francisco, 1400 Mission is a . . . .
' eeen communities has been a key motivation behind many
100 percent affordable apartment
complex built by the nonprofit Tenderloin inclusionary housing programs. The evidence suggests
Neighborhood Development Corporation. that most inclusionary programs are able to deliver
Credit: Tenderloin Neighborhood . o .
affordable housing efficiently and at the same time

Development Corporation
integrate those units into areas of economic opportunity
that other affordable housing programs have difficul-
ty reaching. At the extremes, however, communities are
sometimes forced to choose between housing the greatest
number of households and integrating that housing into

the greatest range of environments.
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Does support for this general goal of economic inte-
gration imply that we need to ensure integration into
every project? To address the more extreme cases, it is
important to look closely at the motivation for polices
that promote economic integration, the research on
the effectiveness of mixed-income housing, and the
pros and cons of each approach (table 1). Recent
experiences in San Francisco and New York City offer
insights into the challenges of meeting broad goals
and expectations with a single policy.

Table 1
Comparison of On-Site and Off-Site Production
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Mixed Income, Mixed Results

Since the mid-1980s, a broad consensus among schol-
ars and urban planners has emerged in support of the
idea that housing policies should encourage the cre-
ation of more mixed-income communities. The work

of William J. Wilson (1987) highlighted the serious and
compounding challenges that result from overcon-
centration of urban poverty and suggested that social
isolation of people in high-poverty neighborhoods

ADVANTAGES

DISADVANTAGES

Ensures access to high-opportunity
neighborhoods

Is easier to enforce design quality
Has low risk of ongoing
maintenance problems

Can be difficult to monitor scattered
units

May produce fewer family-sized
units

May not be economically feasible for

ON-SITE . . L .
Provides integration in the same all project types
building, which can be symbolically Is harder to incorporate very low-
important and help build public income or special needs residents
support
Can be more cost-efficient (i.e., can May concentrate affordable units in
often produce more total units) lower-income areas
Can leverage other affordable May produce lower-quality buildings
housing subsidies to produce May lead to lower-quality long-term
additional units or serve lower- maintenance

OFF-SITE income residents Presents risks of “double-dipping,”

Can design and operate properties
to meet the needs of the local
population (e.g. family units,
amenities, social services, etc.)

whereby developers reduce their
costs by relying on scarce affordable
housing subsidies
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might lead to the creation of an “underclass” that is
very hard to escape. While the supposed “culture of
poverty” does not appear to explain the results, there
is clear evidence that even better-off residents suffer
significant social and economic disadvantages when
they live in neighborhoods with very high concentra-
tions of poverty.

In one example, the Pew Charitable Trusts’ Economic
Mobility Project followed 5,000 families to determine
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whether children moved up or down the income ladder
relative to their parents. Surprisingly, the study found
that the poverty rate in the neighborhood where
children grew up strongly predicted their economic
mobility as adults, even more strongly than differenc-
es in their parents’ education levels or occupations
(Sharkey 2009).

Itis easy to see that children who live in distressed
communities face tougher odds. But what we haven’t

Case Study: San Francisco

San Francisco’s Central Market neighborhood has
been changing. One of the most high-profile changes
has been a new, 19-story luxury apartment building
called NEMA, located directly across the street from
Twitter’s new headquarters. NEMA is billed by its de-
veloper as not simply upscale but “inspirational” liv-
ing because of the wide range of high-end amenities,
from 24/7 spa treatments to dog walking services.
Like other recent developments, NEMA was required
to rent 12 percent of its 750 units to low-income
residents at affordable prices.

To document this program, filmmaker Michael
Epstein followed one of the lower-income families
that moved into NEMA. After falling on hard times,
the Ramirez family had been living in a van under the
Golden Gate Bridge and then briefly in a homeless
shelter before moving into the gleaming new NEMA
tower. And yet Yesenia Ramirez describes her family’s
new living situation as “awkward.” The building has
no other children, but it does have a “doggie spa”
(Epstein 2014).

Next door to San Francisco’s NEMA apartment
tower, another residential tower is being built by the
nonprofit Tenderloin Neighborhood Development
Corporation (TNDC). Like the affordable units at
NEMA, this project also resulted from San Francis-
co’s inclusionary housing program. But in the TNDC
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project, all of the 190 apartments will be affordable
to low- or moderate-income families. Where NEMA
offers mostly studio and one-bedroom units, TNDC’s
project has mostly two-bedroom and even some
three-bedroom apartments. TNDC was able to build
this project with financial support from the devel-
oper of a nearby 650-unit luxury condo project that
elected to take advantage of the off-site production
option under San Francisco’s inclusionary program
(Conrad 2014). This off-site partnership will produce
far more affordable units than the developer would
have been required to provide on-site.

This kind of compromise has been controversial in
San Francisco, where many housing advocates are
understandably concerned that developers will see
the off-site option as a loophole, allowing them to
provide substandard housing in undesirable loca-
tions. On-site inclusion of affordable units within
market-rate projects seems to work well most of the
time, and it remains the city’s preferred outcome.
Most of the city’s inclusionary residents comfortably
blend into market-rate projects where the cost of
affordable and market-rate units are not quite so far
apart. Collecting fees or creating off-site projects
might be less efficient in many of these cases. But
luxury projects like NEMA, where the benefits of
inclusion decline as the costs increase, make it clear
that on-site units may not always be the best option.



been able to prove before is whether those under-
privileged neighborhoods attract families who would
face challenges anywhere, or whether it is something
about the places themselves that negatively affects
the kids.

A new study from Harvard University (Chetty and
Hendren 2015) has added very strong new evidence

to support the conclusion that the places themselves
matter. Economists studied children who moved from
“worse” to “better” neighborhoods and found that kids
who grew up in better neighborhoods earned more as
adults when compared to kids who didn’t move or who
moved to a worse neighborhood. And the effect grew
over time. The younger kids were when they moved,
the greater the gains. Similarly, the researchers found
that younger siblings in families that moved expe-
rienced better economic outcomes relative to their
older brothers and sisters who spent less time in the
better neighborhood before entering adulthood. This
research suggests that housing policies encouraging
greater economic integration will lead to better eco-
nomic outcomes for lower-income children.

Concentrated poverty was clearly an outcome of the
housing policies of the mid-twentieth century. But

by the end of the century, many housing programs
explicitly began seeking to create more mixed-income
communities. A range of mixed-income housing pro-
grams and policies has been studied widely, and while
the results are sometimes contradictory, the evidence
paints a fairly consistent picture of both the potential
and the limitations of mixed-income housing.

On the positive side, lower-income residents appear
to benefit socially and economically from mixed-
income communities. In a series of carefully designed
experiments, inner-city public housing residents were
offered housing vouchers that would enable them to
rent market-rate apartments for no more than they
had been paying in public housing. Families that
moved to neighborhoods with low poverty levels saw
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Case Study: New York

In 2009, New York City made a set of
changes to its zoning rules—including one
that would allow developers of inclusionary
projects to concentrate their affordable
units in separate buildings on the same lot.
Separating the affordable units in this way
was considered more economically efficient
and enabled these developers to access
additional tax benefits. While many cities
prohibit this practice, New York’s inclusion-
ary program is voluntary. After considering
the alternative—developers opting out of
the program—city leaders decided that the
benefit of more voluntary units would out-
weigh any negative consequences.

Five years later, this obscure change of pol-
icy made national headlines because of the
placement of a single door on one property.
Several developers had already taken ad-
vantage of the new policy without apparent
controversy. But an approved development
on Riverside Boulevard came under intense
public scrutiny because it featured two
doors—one on Riverside Boulevard for
buyers of the luxury condos selling for up to
$25 million, and one on 62nd Street for the
tenants paying as little as $850 a month.

The New York Times referred to the second
door as a “poor door” and called the practice
“distasteful” (Bellafante 2014). A state as-
semblywoman said, “It looks and smells like
discrimination” (Navarro 2014). Somehow, in
a city that had long allowed off-site devel-
opment, the idea of separating affordable
residents within a site had seemed like an
acceptable compromise. But the image of
mixed-income buildings with two different
doors touched a raw nerve with the public.
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physical and mental health improvements and in-
creased self-esteem and motivation. The studies also
showed that those who moved to higher-income areas
were more likely to be employed, although their wages
were no higher than those of residents who relocat-
ed in low-income neighborhoods (Levy, McDade, and
Dumlao 2011).

Integration of lower-income residents

into middle- and upper-income neighbor-
hoods can be very valuable, but integration
in the same building may offer few addi-
tional benefits.

Many policy makers pursued mixed-income housing
policies in the hope that social interactions between
lower-income and higher-income residents would

lead to better access to jobs or other resources for
lower-income residents. The research clearly suggests
that these hopes are not realistic. Explaining her op-
position to “poor doors,” Manhattan Borough President
Gale Brewer described her aspirations for inclusionary
housing to the Wall Street Journal: “I’'m hoping that as
time goes on, people will share play dates, and | hope
that they’ll do BBQs together” (Kusisto 2014).

The Urban Institute reviewed dozens of studies of
housing programs that promoted mixed-income com-
munities and found little evidence of any meaningful
social interaction between lower-income and high-
er-income neighbors in mixed-income developments.
It also found no evidence that lower-income residents
reliably benefitted from the employment connections
or other “social capital” of their higher-income neigh-
bors (Levy, McDade, and Dumlao 2011). Even among
members of the same income and racial groups, this
kind of social interaction among neighbors appears to
be rarer than is often imagined.
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Integration of lower-income residents into middle- and
upper-income neighborhoods can be very valuable,

but integration in the same building may offer few
additional benefits.

Ensuring Access to Opportunity

This research result does not mean that on-site per-
formance is not a key way to achieve the real benefits
that economic integration does offer. Inclusionary
housing programs with on-site performance require-
ments may be one of the very few successful strate-
gies available for integrating lower-income housing
into high-opportunity neighborhoods at all.

Recent research has shown just how hard it is to
achieve economic integration through traditional af-
fordable housing strategies. A 2012 New York Univer-
sity study found that the vast majority of subsidized
affordable housing was located in neighborhoods
with poor performing schools. The schools nearest to
public housing projects had a median state test score
ranking in the 19th percentile (81 percent of schools
performed better). Low Income Housing Tax Credit
projects did slightly better; their nearest schools
ranked in the 30th percentile. But even families with
portable housing choice vouchers ended up in loca-
tions where the nearest school had a median rank in
the 26th percentile. For a variety of reasons, these
families who should have been able to rent anywhere
ended up in neighborhoods where 75 percent of kids
qualified for free lunch at school (Ellen and Horn
2012). Decades after embracing “deconcentration of
poverty” as a federal housing policy goal, most federal
programs don’t appear to be achieving meaningful
economic integration.

By contrast, the results of another 2012 study suggest
that inclusionary housing programs have been more
successful in achieving this goal. Heather Schwartz
and her colleagues at the RAND Corporation mapped
the locations of affordable units created by inclusion-



ary policies in 11 cities. They found that the typical
inclusionary unit was in a neighborhood where only 7
percent of the population lived in poverty (half the na-
tional average for all neighborhoods). Children in these
inclusionary units were assigned to schools with state
test scores ranking in the 40th to 60th percentile and
with lower-than-average numbers of students eligible
for free lunches. Noting the stark contrast with other
affordable housing programs, the authors concluded
that “while [inclusionary housing] programs serve rela-
tively more-advantaged families than other subsidized
housing programs, the degree of access [inclusionary
housing] provides to low-poverty neighborhoods is still
remarkable” (Schwartz et al. 2012, p. 15).

Local policy makers have to struggle with how much

importance to place on integrating lower-income
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households into higher-income neighborhoods. While
we should be careful not to expect significant social
mixing, the real economic and health benefits from
living in higher-opportunity locations are sufficient

to justify policies that promote integration. But for a
variety of reasons it is very difficult to build affordable
housing in higher-opportunity neighborhoods. Inclu-
sionary housing is one of the only housing strategies
that effectively integrates lower-income households
into higher-income, higher-opportunity locations.

Frazer Court in Redmond, Washington, offers six affordable units
to families making 80 percent of the area’s median income.
Credit: City of Redmond
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CHAPTER 6
Addressing Legal Concerns

by Ben Beach

State and Federal courts have repeatedly upheld inclu-

A father and daughter anticipate

: _ _ sionary housing measures, which have been adopted by
construction of their affordable home in

the Old Las Vegas Highway development hundreds of jurisdictions across the country. While some

in Santa Fe, New Mexico. Credit: John state laws have substantially limited the options available

selernetesropty to local policy makers, in any jurisdiction there is almost
always a path to an effective, legally defensible inclu-
sionary policy. This chapter addresses four of the most
important legal considerations for inclusionary housing
programs: (1) takings standards; (2) on-site performance
requirements; (3) linkage or impact fees; and (4) fees
collected in lieu of providing required units on-site. It also

looks at policy and priority differences among states.
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Takings Standards

The legal issue most commonly implicated by in-
clusionary housing measures is known as “takings,”
derived from the prohibition in the U.S. Constitution
against taking private property without just
compensation. Courts confronted with a takings
challenge to an inclusionary housing measure may
apply one of two quite different standards. One
standard, set forth by the U.S. Supreme Court in

the Penn Central case, should apply to generally
applicable land use controls, such as a simple man-
datory inclusionary housing ordinance that merely
requires on-site inclusion or off-site production of
affordable units. To be considered a taking under
the Penn Central precedent, a local ordinance would
have to be so drastic in its effect that it is functionally
equivalent to a “classic taking,” in which the govern-
ment directly appropriates private property.

In a pair of cases known as Nollan and Dolan, the
Supreme Court outlined a stricter standard for exac-
tions—development conditions imposed ad hoc or
through negotiation as part of the land use approval
process. These cases center on the “unconstitutional
conditions” doctrine, which limits the government’s
authority to condition the grant of a privilege or benefit
(such as a building permit) when a proposed condi-
tion contains a mandate (such as a requirement to
dedicate land to the public) to give up or refrain from
exercising a constitutional right. Under the Nollan/
Dolan standard, such a requirement must (1) have an
“essential nexus” to the impact of the development
that is being mitigated by the condition (i.e., there
must be a clear relationship between the impact of
the development and the required mitigation); and

(2) the condition must be “roughly proportional” to the
impact that the development is likely to have on the
problem that the condition is intended to mitigate. The
Court recently clarified that the Nollan/Dolan analysis
applies to conditions imposed in the development
approval process that take the form of monetary fees
(Koontz v. St. Johns River Water Management District).
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While a number of cases have established some clear
guidelines, the exact treatment of various inclusionary
housing policies is still being considered by courts
across the country, and it may be some time before all
the relevant issues are resolved. Two important ques-
tions can help make sense of the confusion: (1) Is the
measure in question imposed ad hoc or is it generally
applicable? and (2) Is the purpose of the measure to
mitigate a project’s impact or instead to accomplish

a legitimate regulatory goal under the jurisdiction’s
police power?

It is clear that generally applicable on-site affordable
housing requirements can be structured as expres-
sions of a jurisdiction’s police power to regulate land
use. If so, they should be evaluated under the Penn
Central standard when subject to a federal takings
challenge. To date, no court has used the Nollan/Dolan
standard to review a generally applicable mandatory
inclusionary zoning ordinance.

Itis also clear that measures imposed ad hoc should
be evaluated under Nollan/Dolan. And it is somewhat
likely that linkage fees or impact fees designed as
mitigations will be evaluated under Nollan/Dolan,

or some other standard examining the relationship
between the cost of compliance and the impact of
the project on the problem. What is less clear is how
the courts should treat fees charged in lieu of on-site
performance, which seem to be quite different from
traditional land use regulations.

Which of these standards a court chooses to apply

in evaluating a challenge to an inclusionary housing
measure has significant implications for policy mak-
ing. First, the Nollan/Dolan standard requires exten-
sive documentation to establish the appropriateness
of the measure in question. Second, the proportion-
ality requirement places an upper limit on the level
of fees charged, which is almost certainly well below
any upper limit imposed by the Penn Central standard.
Under Penn Central, a land use regulation can signifi-
cantly constrain the potential uses of a property
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regardless of whether or how much a given develop-
ment would contribute to a social problem—as long
as the regulation advances a legitimate government
purpose and leaves the property owner with some
profitable use of the property.

Recently, the California Supreme Court addressed
several of these issues in a case involving a takings
challenge to the City of San Jose’s inclusionary hous-
ing ordinance, Cal. Bldg. Indus. Assn. v. City of San Jose,
61 Cal. 4th 435 (2015). The ordinance required that
developers of residential projects with 20 or more new,
additional, or modified dwelling units set aside 15
percent of on-site for-sale units as affordable, or meet
one of the alternative performance requirements, such
as providing affordable housing off-site or paying an
in-lieu fee. The court concluded that the ordinance
should be treated as a traditional land use control,

not as an exaction, and should be reviewed under the
deferential standard reserved for such controls. The
court observed that the city’s legitimate purposes in
adopting the ordinance were to increase the supply of
affordable housing and to distribute affordable hous-
ing across economically diverse neighborhoods. The
court clarified that the “unconstitutional conditions”
doctrine applies only in cases where the condition at
issue, if imposed directly by the government, would
amount to a taking because it required conveyance of
a property interest. San Jose’s inclusionary housing
ordinance, the court determined, did not require the
subject developer to convey property to the public, but
instead operated as a price control on housing review-
able under Penn Central.

On-Site Performance
Requirements

Citywide or neighborhood-wide inclusionary require-
ments, where properly drafted, should be entitled
to great judicial deference as generally applicable
exercises of the local government’s authority to regu-
late land use under its police powers (Euclid v. Amber

44 | POLICY FOCUS REPORT | LINCOLN INSTITUTE OF LAND POLICY

200150D

Realty Company; Village of Belle Terre v. Boraas). The
legitimate purposes of inclusionary housing ordi-
nances may include accommodating a community’s
projected needs for affordable housing, addressing the
effects of prior exclusionary zoning, providing equal
opportunity to all income levels, providing housing

for the workforce, addressing the dwindling supply

of land, and affirmatively advancing integration and
other fair housing goals (California Affordable Housing
Law Project/Public Interest Law Project 2010). Unlike a
housing impact fee, for example, inclusionary housing
ordinances are not principally intended to mitigate the
impact of particular development projects and should
not be described as such.

It is sometimes argued that inclusionary housing
requirements should be evaluated under the Nollan/
Dolan standard instead. The California Supreme
Court’s approach to the question of which standard to
apply has been widely used in other states. Under that
approach, generally applicable land use controls, even
when applied to development through the mechanism
of the land use approvals process, are considered po-
lice power legislation. The more rigorous Nollan/Dolan
review is reserved for measures imposed on individual
development projects on an ad-hoc basis (Ehrlich

v. City of Culver City). It is thus advisable for local
jurisdictions to adopt citywide or neighborhood-wide
inclusionary requirements that are generally applica-
ble, rather than those imposed ad hoc during the land
use approval process.

Ajurisdiction may want to undertake an economic
feasibility study to support any contemplated inclu-
sionary housing requirement. Such a study should
aim to satisfy the Penn Central test by showing that
the proposed requirements do not completely disrupt
economic returns from the project in question. A
feasibility study should factor in any subsidy or other
economic value contributed by the local government
to the projects through upzoning or other regulatory
relief. Jurisdictions should not rely on a nexus study
to support generally applicable on-site performance



requirements, because doing so might imply that the
inclusionary requirements were intended to mitigate
project impacts rather than advance legitimate police
power objectives.

Local jurisdictions can take these additional steps

to help strengthen the legal defensibility of their in-
clusionary housing requirements: (1) include a goal in
the community’s comprehensive or general plan that
future growth of the community must include a spec-
ified percentage of affordable housing; (2) make clear
that any on-site performance requirement is an exer-
cise of the city’s police power, advances a legitimate
government interest, and is not intended to mitigate
the impact of development; (3) make administrative
waivers available; and (4) consider including a periodic
review of the on-site performance affordable housing
percentage in light of market conditions.

Linkage and Impact Fees

In general, federal and state courts have repeatedly
upheld impact fees (and other similar development
fees) against challenges maintaining that they are
takings. However, courts are likely to apply the Nollan/
Dolan standard in evaluating such fees.

In Commercial Builders of Northern California v. City
of Sacramento, the ninth circuit court upheld Sacra-
mento’s commercial linkage fee ordinance against a
takings challenge. The challengers argued that Sacra-
mento failed to show that the nonresidential develop-
ment on which the fee was imposed generated a need
for affordable housing proportionate to the burden
created by the fee. The court rejected this argument,
reasoning that the ordinance “was implemented only
after a detailed study revealed a substantial con-
nection between development and the problem to be
addressed” (/d. at 875).

Local jurisdictions contemplating adoption of linkage
or impact fees would be well-advised to commission

200150D

a nexus study, which demonstrates the relationship
between a contemplated fee and the impact of the
development that the fee is intended to mitigate.
Commonly, these studies use well-established indus-
try methodologies to calculate the contribution of a
set of projects (residential or commercial) to worker
in-migration and the ensuing need for new affordable
housing. Such studies are designed to help localities
meet the Nollan/Dolan test by establishing both the
“essential nexus” and “rough proportionality” required
by the court in those cases.

In-Lieu Fees

Is an in-lieu fee the kind of fee imposed in the devel-
opment approval process that is subject to Nollan/
Dolan? In development fee cases, courts have followed
the California approach of distinguishing between
legislative measures and those imposed on an ad

hoc basis. “With near uniformity, lower courts apply-
ing Dolan ... have expressly declined to use Dolan’s
heightened scrutiny in testing development or impact
fees imposed on broad classes of property pursuant
to legislatively adopted fee schemes” (Rogers Mach. v.
Wash. County). As long as the in-lieu fee requirement is
structured to allow for negligible discretion in calcu-
lation and application, the fee should not be subject
to Nollan/Dolan, because it is not ad hoc or negotiated
(San Remo Hotel v. City and County of San Francisco).

However, California courts have further determined
that even a generally applicable formulaic devel-
opment impact fee must still bear a “reasonable
relationship” to the impacts the fee is intended to
mitigate (Ehrlich v. City of Culver City), a standard
somewhere between Penn Central and Nollan/Dolan

in its deference to local authority. In the event that a
court views an in-lieu fee as an impact fee (rather than
as a land use control) and applies such a standard, the
local government still has a strong defense available.
Aninclusionary in-lieu fee is customarily structured

to cover the cost of developing affordable units that
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would otherwise have been included on-site in the
project. That “loss” of on-site units is precisely the
impact the fee is intended to mitigate. Thus, where
they follow conventional design, such fees are likely to

be seen as meeting the California courts’ “reasonable

relationship” standard.

In City of San Jose, the court quickly dismissed the
challengers’ contention that the presence of an in-lieu
fee option meant that the ordinance as a whole should
be reviewed under a heightened standard appropriate
for measures designed to mitigate impact. The court
noted that no developer was required to pay the in-lieu
fee and that a developer could always opt to satisfy
the ordinance by providing on-site affordable housing
units (61 Cal. 4th at 476).

There is every reason to believe that
courts will continue to uphold the basic
right of local governments to promote the
welfare of their residents by ensuring the
availability of housing that is affordable
to lower-income households.

Variations Among State Laws

It is no coincidence that inclusionary housing pro-
grams are heavily concentrated in a few states.
California, New Jersey, and Massachusetts all have

(or had) state laws that strongly encourage or even
require local inclusionary housing policies. Adopting
inclusionary policies in other states often requires sig-
nificant research into any special state constitutional
provisions or statutes that might limit local authority.

In California, Colorado, and Wisconsin, state courts
have interpreted laws relating to rent control to bar
localities from using inclusionary housing measures
to regulate rents, but not the price of ownership units.
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Local jurisdictions in all these states have, despite
these legal limitations, successfully implemented at
least one of the inclusionary housing strategies dis-
cussed in this report.

The National Association of Home Builders produced
a summary of state laws that either support or impede
local inclusionary housing ordinances. They found that
13 states (Connecticut, Florida, Illinois, Louisiana,
Maryland, Massachusetts, Minnesota, Nevada, New
Hampshire, New Jersey, Rhode Island, Vermont, and
Virginia) have statutes that either explicitly or implic-
itly authorize local inclusionary policies. Two states
(Texas and Oregon) have explicit prohibitions against
inclusionary housing. In many of the remaining states,
key state policy concerns shape the design of local
inclusionary policies (Hollister, McKeen, and McGrath
2007).

In some cases, changes or clarifications to state
law can help promote local adoption of inclusionary
housing policies. Florida housing advocates
managed a decade-long campaign that resulted in
the passage of more than a dozen inclusionary ordi-
nances. This campaign succeeded in large part due
to a sustained legislative effort to pass two laws: one
to ensure that price and rent control provisions in
mandatory inclusionary programs were legal under
state law, and one to support the creation of local
community land trusts to manage inclusionary and
other housing units (Ross 2014).

Conclusion

It is important for jurisdictions adopting inclusionary
housing programs to pay close attention to the evolv-
ing case law on this issue. But there is every reason to
believe that courts will continue to uphold the basic
right of local governments to promote the welfare of
their residents by ensuring the availability of housing
that is affordable to lower-income households.



200150D

CHAPTER 7
Planning for Successful Implementation

1 [.Lu"' i

~

The success of an inclusionary housing ordinance rests
Affordable homes at Mueller Austin

on the jurisdiction’s ability to appropriately staff and fund A ————————
ongoing program administration. Staff must have spe- neighborhoods built by different
cialized skills to engage successfully with developers of developers. Credit: Catellus Development
complex real estate projects. Once inclusionary units are

completed, monitoring and stewardship of rental units and

especially homeownership units require dedicated staffing

on an ongoing basis to ensure that units remain affordable

and that the program is meeting its stated goals. The cost

of this staffing is small relative to the value of the afford-

able housing being managed, but jurisdictions have to plan

for this ongoing expense.
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Case Study: Denver, Colorado

The case of Denver, Colorado, illustrates how
staffing differences in two types of inclusionary
housing programs made a big difference in pre-
venting foreclosures.

In 2012, the city’s 10-year-old inclusionary
housing ordinance (IHO) faced an unprecedented
challenge. Staff reported to the city council that
the IHO had created 1,155 affordable homeowner-
ship units, but that 185 of those homes had been
lost to foreclosures (Denver Office of Economic
Development 2012). This news created enormous
political pressure to reform or even repeal the
program. Some were tempted to conclude that
inclusionary housing could not work in Denver.

At the same time that Denver was developing a
citywide inclusionary program in the early 2000s,
the commission overseeing the reuse of Denver’s
Lowry Air Force Base established its own inclu-
sionary housing policy. Developers at Lowry were
required to make roughly 900 homes affordable
to lower-income families (Webster 2005). Over the
same period of time that 185 of the city’s inclu-
sionary units went into foreclosure, there were
zero foreclosures at Lowry. What caused

this difference?

Lowry had created a community land trust (CLT)
to monitor and manage its affordable homes.
While the city had a single staff person managing
more than 1,000 affordable units, Lowry’s CLT had
two to three people working closely with only 186
homeowners. The CLT pushed for more affordable
prices, prevented buyers from taking out adjust-
able-rate mortgages, and stepped in when home-
owners got into trouble (Harrington 2013).

In 2013, Denver established emergency mea-
sures that helped avoid further foreclosures. In
2014, the city council passed a comprehensive
redesign of the program that included provisions
to increase the staffing for administration and to
outsource some capacities.
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Roles for Program Staff and
Contractors

Successful implementation of an inclusionary
housing program requires staff with specialized skills
necessary to coordinate and oversee complex real
estate developments, screen buyers and tenants,
and then monitor units over time. Table 2 summarizes
some of the functions that staff or contractors
typically perform.

SUPPORTING THE PRODUCTION OF
AFFORDABLE UNITS

No matter how detailed and well-conceived an in-
clusionary housing ordinance is, some situations will
call for human judgment to implement the program
fairly and act in the best interest of the community.
Itis not sufficient to simply publish rules and expect
developers to implement them successfully. City staff,
or staff of some partner agency, must help develop-
ers interpret and apply the inclusionary policies. In
many communities, staff has some discretion to waive
certain requirements, approve alternatives, or bring
additional resources such as fee waivers or housing
funds to the table for projects to achieve high levels of
public benefit.

However, achieving flexibility is no simple task. Staff
has to work closely with developers to evaluate the
impact of inclusionary requirements on a project’s
financial performance and to develop alternative pro-
posals that benefit the developer and the community.
This requires some level of technical skill, and cities
sometimes struggle to find staff with the necessary
experience. Occasionally, cities turn to outside consul-
tants or other partners to perform these tasks.

Mammoth Lakes, California, is a ski resort town with
very high housing costs. The town adopted affordable
housing mitigation regulations that require developers
of new housing, hotels, resorts, or commercial real
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Table 2
Key Functions to Be Performed by Staff or Contractors

1 | Supporting the Production of Affordable Units

¢ Communicating program requirements to developers and property managers

® Reviewing development proposals for compliance with rules

® Negotiating certain requirements to maximize production (in some communities)

® Ensuring that affordable units meet appropriate design and location standards

® Ensuring timely payment of fees (if any)

® Planning and implementing reinvestment of fee revenue to produce affordable units

2 | Monitoring and Stewarding Rental Units

® Setting affordable rents

® Working with property managers to ensure fair marketing of units
® Monitoring eligibility screening for new tenants

® Recertifying annual incomes of tenants

® Enforcing requirements (as necessary)

3 | Monitoring and Stewarding Homeownership Units

® Settinginitial prices at an affordable level

® Marketing homes to eligible buyers

® Ensuring that potential buyers receive homebuyer education

® Verifying that applicants understand program requirements and resale restrictions
® Screening applicants against eligibility requirements

®  Working with lenders to ensure access to appropriate financing

® Monitoring homes for owner occupancy over time

® Managing resales to future income-eligible buyers at formula price

® Enforcing program requirements when necessary

MONITORING AND STEWARDING

estate to develop new affordable housing units as part

of these projects. However, town leaders recognized
that the community lacked the capacity to manage
detailed negotiations with developers. They turned to
a local nonprofit, Mammoth Lakes Housing (MLH), for
assistance. The town contracts with MLH to provide
a number of services, such as monitoring their entire
portfolio of resale-restricted housing, collecting data
on housing needs, working with private developers to
ensure compliance with the housing mitigation ordi-
nance, and assisting the town to address its housing
goals (Hennarty 2013).

RENTAL UNITS

The majority of inclusionary programs rely heavily

on property management companies to ensure
ongoing compliance of inclusionary rental units, but
many administrators report significant challenges
resulting from this approach (Hickey, Sturtevant, and
Thaden 2014).

Programs frequently expect managers of rental
properties with inclusionary units to market available
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units, screen applicants for program eligibility, docu-
ment and annually recertify tenant incomes, and take
action to address noncompliance. Many cities provide
ongoing training for property managers to help them
understand the rules they are charged with enforcing,
and most undertake some level of monitoring to en-
sure that managers are applying the rules appropriate-
ly and equitably. However, problems are still common.

Programs must plan ahead to cover
administrative costs adequately in both
high-growth and low-growth periods.

Most property management companies have no expe-
rience with affordable housing programs, and it can be
challenging to rely on them to enforce potentially com-
plex public agency rules. As a result, a growing number
of programs are centralizing some of these responsi-
bilities, often in-house. Hickey, Sturtevant, and Thaden
(2014) describe how the City of San Mateo, California,
centralized waiting lists and screening due to the high
turnover of property managers. Now the city manages
a single applicant pool and sends prescreened tenants
to property managers to fill vacancies.

MONITORING AND STEWARDING
HOMEOWNERSHIP UNITS

Ensuring long-term affordability for homeownership
units is more challenging than it is for rentals and
requires attention to a wider range of issues. Corner-
stone Partnership and the National Community Land
Trust Network led a yearlong process that engaged
dozens of practitioners and several national home-
ownership organizations to create a set of “Steward-
ship Standards” to preserve long-term affordability.
The standards include more than 41 independent pro-
gram elements and policies that participants believed
were essential for successfully preserving long-term
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affordability as well as resources such as sample
documents and templates to facilitate the adoption of
best practices (Cornerstone Partnership 2014a).

Ownership units require more active involvement, and
property management companies do not offer the
needed expertise for these activities. As a result, most
cities with portfolios of inclusionary homeownership
units have significant staffing dedicated to managing
and monitoring those units.

NeighborWorks America and NCB Capital Impact
reviewed the staffing levels among a wide range of
affordable homeownership programs with long-term
restrictions, including many inclusionary housing
programs. They found that staffing levels varied sig-
nificantly, with small programs managing fewer than
100 units per employee and some larger programs
overseeing 500 or more units per employee. Their
report said, “It seems prudent to plan on staffing at
the level of one full-time staff person (or equivalent)
focused exclusively on post-purchase monitoring and
resale administration for every 150 to 300 affordable
homeownership units” (Jacobus 2007b).

Many cities have turned to third-party administrators
to assist with the tasks of monitoring and enforcing
deed restrictions on homeownership units. These
third-party partners are most often nonprofit organi-
zations, but a number of private firms provide admin-
istrative services to dozens of local jurisdictions in
New Jersey. One type of partnership showing particu-
lar promise is when jurisdictions work with community
land trusts (CLTs) to implement inclusionary programs.
For example, Community Home Trust, a CLT in Chapel
Hill, North Carolina, plays a key role in the administra-
tion of the city’s inclusionary housing program.

Funding Administrative Costs

Programs must plan ahead to cover administrative
costs adequately in both high-growth and low-growth
periods. PolicyLink documented the many sources



that inclusionary housing programs rely on to fund
ongoing administration (Jacobus 2007a). The most
common sources were local government general funds
and federal housing block grant funds. However, many
communities use a portion of inclusionary housing fee
revenue to pay for program administration. A number
of communities have developed fee structures that
grow over time as administrative demands grow. A few
charge tenants or homebuyers application fees, and a
growing number charge significant fees when inclu-
sionary homeowners resell or refinance their homes. In
cases where the inclusionary program staff manages
significant aspects of the resale, fees as high as 3
percent of the resale price may be appropriate.

Community land trusts typically charge homeowners a
monthly ground lease fee to help defray administration
costs, and a small number of cities including Chicago
have included similar administration fees in deed cove-
nants. Salinas, California, charges owners of inclusion-
ary rental units an annual monitoring fee as well.
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The Arbor Rose development in San Mateo, California, offers
seven affordable town houses with either one or two bedrooms.
Credit: Sandy Council

Measuring Impact

Too often, a lack of external compliance requirements
results in literally no system for tracking outcomes

of inclusionary housing programs. Schwartz and her
colleagues at the RAND Corporation evaluated wheth-
er inclusionary programs were achieving significant
economic inclusion. She reported that “no jurisdiction
had all the information we requested, and ... no juris-
diction regularly tracked demographic information and
sales prices or rents across successive occupants of
units” (Schwartz et al. 2012).

While it is not uncommon for academic researchers

to conclude that more data is necessary to answer
important questions, the question that Schwartz was
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HomeKeeper Tracking System

Recognizing the need for better outcome tracking, of a program’s buyers to a pool of income-eligible
Cornerstone Partnership brought together prac- households in the local area. This particular pro-
titioners from multiple communities to develop gram is reaching African American and Asian fami-
a data system called HomeKeeper, which several lies but underserving Hispanic households. Without
inclusionary programs are using to monitor program this benchmarking data, these trends would be
outcomes. The City of Cambridge, Massachusetts, hard to track.

recently adopted HomeKeeper, and housing manag-
er Anna Dolmatch reported that “it has eliminated
multiple spreadsheets, and we no longer have to
search through paper files for information” (Eng
2014, p. 1). Figure 10

Sample Metrics from a HomeKeeper Social
HomeKeeper captures demographic and income Impact Report
data from households at the time they are applying,
enables management of waiting lists and lotteries,
and autorr?ates screening for eligibility. Onc.e units A EE T A e S R e )
are occupied, HomeKeeper helps staff monitor
ongoing activities. For homeownership units, Home-

i ) . 14.5% of
Keeper tracks all the financial data related to the “;‘-;;:g::;‘hi*:’s hmch;df'ﬁf\:g'z
sale and financing of a home, helps staff manage data for 186 of primary language

its 186 buyers other than English

resales, and ensures ongoing affordability. As a
by-product of automating these administrative sys-
tems, HomeKeeper captures the key data necessary
to understand a program’s impact.

HomeKeeper users receive an annual “Social
Impact Report” that summarizes program perfor-
mance and includes an overview of the type and
location of units produced and the demographic
and income characteristics of residents. The report
also shows trends over time, such as how resident
income compares with program income limits, the
ongoing affordability of units, the difference be- B Mrogeare ARANSA
tween below-market-rate prices and market prices,

e columns show each raciol colegory as a Fihe MSA's
opulation [using the in

the amount of equity earned by home buyers, and i
their annualized rate of return. Because more than 0 hog Fer g

60 programs participate in the HomeKeeper project,

these reports can not only present each program’s
outcomes, but they can also benchmark those out-
comes against the performance of a national peer

group (Cornerstone Partnership 2014b).
Source: Cornerstone Partnership

Figure 10 presents an example of the kind of infor-
mation available from a HomeKeeper report. The
chart compares the racial demographics
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researching was the very issue that most likely moti-
vated the creation of many of these programs. In fact,
the data she needed was exactly the same kind of data
that the staff routinely provide for federally funded
housing projects.

Some communities have begun to require annual
reporting on program activities. Sacramento County,
California, for example, includes inclusionary reporting
as part of a broader biennial report. It must include the
number of units produced, the amount of land dedi-
cated and purchased, the amount of funds collected,
and the levels of affordability among the units created.

These annual reports are not as common as they
should be, but those that exist do not seem to
address policy makers’ need for analysis of program
performance. One exception is Monterey County,
California, where the inclusionary zoning policy
requires both an annual report and a more in-depth
five-year report. The annual report is a brief summary
of the program’s accomplishments over the previous
years. The five-year report includes the number of
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The Sand River Cohousing development in Santa Fe, New Mexico,
provides homes at below-market rates for senior citizens. Credit:
Angela Werneke

units produced and households served, the amount
of in-lieu fees collected and how those fees are
used, and recommendations for policy revisions. This
report is presented for public comment. Ultimately,
all inclusionary housing programs—~both individually
and collectively—would benefit from significantly
improving and standardizing data collection and
performance metrics.

Conclusion

Inclusionary housing programs cannot be successful
unless they are well run and adequately staffed, and
they must secure sufficient funding for ongoing ad-
ministrative costs. Communities also need to be able
to track program data in order to evaluate outcomes
and make needed changes over time.

JACOBUS | INCLUSIONARY HOUSING

53



200150D

CHAPTER 8
Conclusions and Recommendations

The evidence summarized in this report strongly supports

A o L) the idea that local inclusionary housing policies can fairly

maintains seven energy-efficient,

permanently affordable units on its and effectively tie production of affordable housing to the

eight-acre property in Carrboro, North construction of new market-rate real estate development.

Carolina. Credit: Community Home Trust
Inclusionary housing offers a way to expand and preserve
a supply of housing that is affordable to lower-income
people. The responsibility for affordable housing is in-
creasingly being devolved to states and localities as
federal resources become scarce, and inclusionary hous-
ing programs offer an effective way for private-public

partnerships to address this ongoing need.
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Growing communities can implement inclusionary
policies to generate significant amounts of affordable
housing without negatively affecting market-rate
development. Ultimately, inclusionary programs can
impose meaningful costs on developers, but when they
are coupled with incentives, the net impact on devel-
opment is typically modest, neutral, or even occasion-
ally positive. The affordable housing requirements that
can be supported without overburdening development,
however, differ from one community to another. Hence,
effective policy design and program implementation

are crucial for successful results.

Most importantly, inclusionary housing offers one of
the only effective strategies for overcoming economic
segregation and building sustainable mixed-income
communities. The evidence suggests that economic
integration is an important way to combat the negative
effects of generational poverty. It also suggests that
residents across all income levels benefit from (1)
reducing sprawl (and the associated costs for tax-
payers); (2) living in more sustainable cities; and (3)
experiencing cultural, racial, and economic diversity.

While building-by-building integration is not always
necessary, traditional publicly subsidized affordable
housing programs have struggled and largely failed to
achieve neighborhood-level economic integration. Ul-
timately, tying provisions of affordable housing directly
to market-rate development removes the biggest
obstacle to creating inclusive communities: access to
desirable land for development.
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What Can Local Governments
Do to Maximize the Impact of
Inclusionary Housing?

Research supports the premise that inclusionary

housing programs must be designed with care. In order

to maximize the impact of inclusionary programs, local

sponsoring agencies should:

BUILD PUBLIC SUPPORT

Build consensus around the need for greater
investment in affordable housing and the de-
sirability of a housing strategy that emphasizes
mixed-income communities.

Engage community stakeholders, including real
estate developers, in the process of designing an
inclusionary program.

Share program results with the public on a regular
basis to build ongoing support.

USE DATATO INFORM PROGRAM DESIGN

4.

Conduct an economic feasibility study prior to
implementation to ensure that proposed perfor-
mance requirements or fees can be reasonably
absorbed by development profits and land values.

For programs that rely on linkage or impact fees,
conduct a nexus study prior to implementation to
ensure that required fees are roughly proportional
to the impact of new development on the need for
affordable housing.

Track program activity to enable policy makers

to understand the program’s impact and make
incremental improvements.
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ESTABLISH FAIR, REASONABLE
EXPECTATIONS FOR DEVELOPERS

7. Provide flexibility to developers to improve the
rate of production.

8. Ensure that alternatives to on-site production are
economically comparable.

9. Require developers to provide increased public
benefits when they build off-site units.

10. Regularly adjust incentives and requirements to
ensure that the number and types of units pro-
duced align more closely with local housing needs.

ENSURE PROGRAM QUALITY

11. Pay close attention to the geographic location of
units to ensure economic integration.

12. Develop design standards to ensure that the af-
fordable units are of appropriate size and quality.

13. Plan and budget for stewardship and monitoring
to protect long-term affordability.

Affordable housing puts minds and hearts
at ease. Credit: John Baker Photography
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What Can States Do to
Support Local Inclusionary
Housing Policies?

State legislative leadership has been essential to the
growth of inclusionary housing. New Jersey effec-
tively mandates local inclusionary housing policies,
and Massachusetts and California have developed
statewide policy frameworks that grant real powers to
overcome exclusionary zoning policies and encourage
local cities and towns to adopt inclusionary housing
ordinances.

States that want to encourage but not require local
inclusionary housing policies could adopt legislation
that makes the legality of local inclusionary housing
explicit. Just as important, states can establish clear
statewide planning frameworks that (1) explicitly allow
local governments to implement inclusionary housing
policies, just as they have the authority to regulate
other land uses; (2) prohibit local exclusionary housing
practices;and (3) require local communities to proac-

tively plan for and build affordable housing.




Without specifically mandating the strategy each com-
munity will use, policies like these create an expecta-
tion that each community will manage its growth in a
way that ensures that some portion of new housing is
affordable to lower-income residents.

In most cities, the need for affordable
housing has never been more urgent. For
many jurisdictions across the country, now
is the time to consider adopting robust
inclusionary housing policies that build
affordable housing stock and create inclu-

sive communities.

What Can the Federal
Government Do to Support
Inclusionary Housing Policies?

Inclusionary housing is not and should not be a central
part of the federal government’s affordable housing
strategy. Local inclusionary housing programs are not
a substitute for a robust federal role in the production
and preservation of affordable housing. In order to
make a dent in the national housing problem, federal
investment in public housing, block grant programs
like HOME Investment Partnerships Program and
Community Development Block Grants (CDBG), and
the Low Income Housing Tax Credit program must
continue and expand. Local inclusionary programs can
offer a way to supplement and leverage the impact of
that federal investment, particularly in areas that are
experiencing growth.
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The federal government could take the following
steps to encourage and support local inclusionary
housing:

1. Remove barriers for accessing FHA-insured
mortgages and the secondary mortgage market
for buyers of inclusionary homes.

2. Provide incentives or preferences for the alloca-
tion of federal transportation funding to commu-
nities that develop affordable housing in concert
with new transit infrastructure.

3. Educate state and local housing agencies on why
inclusionary housing can be an effective tool for
their comprehensive affordable housing strategies.

4. Develop a platform for tracking and monitoring
the location of affordable units created through
local policies (including but not limited to
inclusionary policies) and combining that
information with public data on the locations
of federally subsidized housing to enable
comparison of the performance of various

programs.

5. Allow local jurisdictions to use HOME and CDBG
funds to support stewardship of affordable units
with long-term affordability controls.

In most cities, the need for affordable housing has
never been more urgent. For many jurisdictions across
the country, now is the time to consider adopting
robust inclusionary housing policies that build afford-
able housing stock and create inclusive communities.
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not only lower-income households; integrated, inclusive, and diverse communities enhance the lives and
outcomes of all residents.
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Inclusionary Zoning

Kriti Ramakrishnan, Mark Treskon, and Solomon Greene
January 2019

As real wages stagnate, racial disparities grow, and housing prices soar in cities across the US, local
governments are increasingly adopting laws and regulations that aim to reduce inequalities and improve
access to economic opportunity for their residents (Berube et al. 2018; Greene et al. 2016). These new
local laws span a broad range of areas, from protections against discrimination to proactive steps to
reduce housing costs or raise incomes. At the same time, states are increasingly enacting laws that limit
or preempt local action in these areas, often relying on a thin or nonexistent evidence base to suggest
that local regulation is inefficient or overly burdensome (Briffault et al. 2018; Einstein and Glick 2017).
In these four briefs, we explore and summarize the research on the effectiveness of local action in four
areas: minimum wages, paid sick days, rent control, and inclusionary zoning. We also discuss general
trends in state and local laws as well as opportunities to fill research gaps and improve evidence-based
policymaking in each area.

Local inclusionary zoning (1Z) laws create affordable housing by encouraging or requiring developers to
set aside a percentage of housing units to be sold or rented at below-market prices. These laws aim to
provide housing to low-income residents who would otherwise be unable to afford it. IZ laws have been
growing in popularity, and a recent estimate listed 866 jurisdictions with some form of 1Z policy (Thaden
and Wang 2017).1 These laws are also increasingly subject to state preemption: as of 2017, 11 states
had adopted laws that prevent localities from enacting mandatory 1Z or limit their discretion in
designing voluntary IZ policies (Schragger 2017). Proponents of state preemption of 1Z often cite
concerns about its impacts on private development and prices. Those advocating against preemption
argue that affordable housing is most effectively approached at the local level because policy efforts can
best be tailored to local market characteristics and needs.? But the evidence on |1Z’s effects on the
private market is mixed, and a consensus has not been reached on whether these policies restrict
development or raise prices. Some evidence suggests that 1Z is effective at increasing the affordable
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housing supply and encouraging economic opportunity, but overall research findings remain mixed. This
indicates that the effects of 1Z policies may be particularly sensitive to policy design considerations and
market characteristics. In this brief, we synthesize the evidence on the effectiveness of local IZ laws and
suggest areas in which further research could help policymakers, advocates, and the public improve
state and local laws regarding | Z.

State and Local Trends

The first 1Z policy, which is still active, began in Fairfax County, Virginia, in 1971.2 Although these
policies have existed for decades, they have been growing in popularity over the past decade: over 70
percent of local 1Z laws and policies were adopted after 2000 (Thaden and Wang 2017). Most IZ policies
are local (adopted by cities and counties), although some state policies also encourage fair siting of
affordable housing across diverse communities, such as New Jersey’s Council on Affordable Housing
and the Massachusetts Chapter 40B requirement.? The Grounded Solutions Network keeps a database
of IZ policies and has identified 866 jurisdictions within 25 states with some type of inclusionary
housing policy (Thaden and Wang 2017).> Most programs are concentrated in Massachusetts, New
Jersey, and California, but they exist throughout the country.

1Z laws are not identical, and some key differences in their design and implementation may
influence their outcomes. Some laws require affordable units to be constructed at the same location as
the market units, or “on-site”; others allow off-site affordable construction. Most |Z laws are mandatory,
typically requiring developers to set aside affordable units; some other programs are voluntary but
provide incentives for inclusionary development. IZ policies can apply to rental or for-sale units and
specify varying terms of affordability. Jurisdictions can also offer different incentives to developers in
return for building affordable units, such as density bonuses, zoning variances, or fee reductions.
According to a recent overview (Williams et al. 2016), varying features include

= whether the law is mandatory or voluntary,

= the set-aside amount (required share of affordable housing; often between 10 and 20
percent),

= whether the law applies to rental or sale properties,

= how the law defines eligibility (such as by household income),

= termlimits,

= whether the law applies to the entire jurisdiction or to specific housing types or locations,
= opt-outs (in lieu payments or ability to provide units off-site), and

= incentives.
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As of 2017, 11 states had adopted laws that prevent localities from enacting mandatory I1Z or that
limit localities’ discretion in designing voluntary 1Z policies (Schragger 2017). In some cases, such as
Tennessee, the state legislature acted in reaction to newly adopted local 1Z laws, citing costs to
developers for compliance.® Oregon recently lifted a blanket ban on mandatory 1Z laws and replaced it
with restrictions on how local governments can design 1Z policies.”

Research on Impacts

General Effectiveness of Inclusionary Zoning Laws

1Z laws are intended to create affordable, below-market housing that would otherwise not be created
by private developers. IZ policies’ effectiveness can be measured in different ways, such as the number
of affordable units produced, how long units remain affordable, and who benefits from IZ laws.
However, evaluating the effectiveness of IZ programs can be difficult because of variations in the design
and implementation of each program that may affect outcomes. For example, mandatory |Z laws may
have a different effect on housing construction than voluntary ones. Programs with varying cost offsets,
such as density bonuses or fee waivers, may also have different impacts on housing production and
other measures of effectiveness. With these limitations in mind, the evidence on the effectiveness of IZ
has been mixed and is often dependent on location and policy type.

Estimating the exact number of affordable units created nationwide through IZ is difficult because
of a lack of consistent data. Recent studies have claimed total counts of 150,000 to 173,000 (Sturtevant
2016; Thaden and Wang 2017). These estimates can be difficult to interpret because of missing data
and variation between programs, but they generally indicate IZ programs are successfully creating
affordable housing. However, these estimates represent the total number of units created over
decades, since the earliest programs in the mid-1970s, and the number of units varies significantly
across regions and jurisdictions.

Most of the units produced are in counties in Virginia, Maryland, Massachusetts, New Jersey, and
California. Although IZ policies appear to be successful in producing units, other jurisdictions with 1Z
laws have produced very few or even no units (Stockton et al. 2016). The lack of effectiveness in some
areas has been attributed to weak housing markets, a lack of enforcement, or a lack of development
incentives for builders (Stockton et al. 2016). Another challenge is local capacity—some localities may
not have sufficient staff available to work with developers to implement IZ requirements (Freeman and
Schuetz 2016). Program design also appears to affect the production of affordable housing. For
example, one study of programs in California found that mandatory programs produced more housing
than voluntary programs (Mukhija et al. 2010). Further, the length of time a policy has been in place has
been a significant predictor of the amount of housing produced in suburban Boston, San Francisco, and
the Washington, DC, area (Schuetz, Meltzer, and Been 2007).

Another measure of effectiveness is the length of time that IZ can ensure affordability: long
affordability windows allow these programs to continue to serve low-income families over time. A
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survey of 273 1Z programs found that around 90 percent of I1Z laws had affordability terms of at least 30
years (Thaden and Wang 2017). Further, 25 percent of programs had perpetual affordability terms,
meaning they apply for the life of the building. Another study of 307 1Z programs found that around 80
percent of both homeownership and rental programs had affordability terms of at least 30 years and
that 33 percent of programs required perpetual affordability (Hickey, Sturtevant, and Thaden 2014).
The evidence suggests that |Z policies are capable of ensuring lasting affordability for these units.

Finally, homes constructed through I1Z tend to serve residents with moderately low incomes,
although they are generally not targeted to be affordable to the lowest-income households. Most IZ
policies target families that earn 60 to 120 percent of the area median income, or AMI (Stockton et al.
2016). A recent survey of 185 IZ rental programs found that 42 percent of programs served families
earning several percentages of the AMI. Thirty-seven percent of programs served families with a
maximum income between 50 and 80 percent of AMI (Thaden and Wang 2017). That target population
is different than those served by IZ homeownership programs, where a significant number of programs
(21 percent) target people with incomes from 101 to 160 percent of AMI. A smaller case study of 11 1Z
programs, mostly focused on homeownership, found that more than half serve households making 80
percent or less of AMI; other programs serve households making as little as 30 percent of AMI
(Schwartz et al. 2012). Inclusionary homeownership programs appear to target a population with
generally higher income than renters served by federal assisted-housing programs such as public
housing, the low-income housing tax credit, or housing choice vouchers.

Effects of Inclusionary Zoning Laws on Developers

By requiring developers to sell or rent a percentage of their units at below-market level, IZ policies may
drive up costs for market-rate units or reduce the production of new units. This potential for an adverse
effect on the private market has been the main basis for state preemption of local 1Z laws (Silverstein
2017). However, the evidence on the private-market effects of |Z is mixed. A starting point for recent
debates were several 2004 studies conducted by the Reason Public Policy Institute, which concluded
that IZ was an ineffective and expensive way to provide affordable housing. These studies examined the
effects of 1Z laws on cities in California and found that the policies produced few units, increased the
cost of market-rate homes, and reduced the construction of new homes (Powell and Stringham 200443,
2004b). These findings, however, were promptly challenged by researchers who criticized the study’s
methodology and warned against drawing causality, citing the study’s data limitations and its weak,
nonrigorous design (Basolo and Calavita 2004). Other studies have since found some evidence that |Z
laws are correlated with increasing housing prices: studies of laws in California have found that cities
with 1Z laws had comparatively higher market-rate housing prices (Bento et al. 2009) and had fewer
new homes than cities without 1Z laws (Means and Stringham 2012).

However, other research has found no negative impact of 1Z policies on housing prices or
production. One evaluation of the market effects of 1Z found that 1Z in San Francisco had no statistically
significant effect on housing production (Schuetz, Meltzer, and Been 2011). Another study of
mandatory 1Z policies in California also did not find any statistically significant effects of 1Z laws on

4 INCLUSIONARY ZONING



200150D

housing supply in these cities (Mukhija et al. 2010). These studies appear to contradict some of the
research to support preemption and demonstrate that 1Z policies may not affect housing supply.

Overall, evidence that IZ laws negatively affect private market prices and development is mixed.
The type of impact these laws have appears dependent on the design of the policy, the neighborhood
location, and the housing market in the area. For example, a study analyzing the private-market effects
of IZ in suburban Boston found that the policies increased prices and decreased housing production
when the housing market was strong, but they did not have an effect when the housing market was
weak (Schuetz, Meltzer, and Been 2011). Similarly, in the Bay Area, |1Z policies appeared to increase
housing prices in appreciating markets but lowered prices when the market depreciated (Schuetz,
Meltzer, and Been 2011). Different studies have also found mixed effects in the same study areas, such
as cities in California. Further, most studies focus on just a few cities and states, limiting broader
applicability of their findings. Many researchers acknowledge the lack of rigorous evidence on the effect
of IZ policies on the private market and call for additional research into how these laws truly affect
home prices and production.

How Effective Is Inclusionary Zoning at Improving Economic Opportunity?

Most research on IZ has focused on its private-market impacts, but a smaller body of work explores its
impact on economic opportunity. IZ can increase economic opportunity and equity by reducing rent
burdens for low-income residents, building wealth through homeownership, and creating or preserving
mixed-income neighborhoods. IZ laws generally target low-income households, though income
requirements vary. A study of 185 1Z policies for rental homes found that 37 percent of these programs
set a maximum income between 50 and 80 percent of AMI (Thaden and Wang 2017). However, some
research has found that 1Z does not effectively target very low-income households, especially compared
with other affordable-housing programs (Schwartz et al. 2012).

Although most IZ programs involve rental units, programs that develop below-market homes for
sale provide low-income families an opportunity to build wealth through homeownership. An analysis of
an IZ homeownership program in Maryland found that the program produced 9,561 for-sale affordable
condominiums and townhomes since its inception (Dawkins, Jeon, and Knaap 2017). These units also
realized significant gains in equity: despite the price controls, IZ units appreciated at a higher rate than
similar market-rate units and were more insulated from price declines during the housing crisis
(Dawkins, Jeon, and Knaap 2017). This suggests that IZ can increase economic opportunity through
access to home equity for low-income households.

The limited literature evaluating I1Z policies’ effects on integration suggests that they do generally
improve economic integration and provide low-income residents access to high-opportunity
neighborhoods. ARAND Corporation study found that 76 percent of homes in Boulder, CO; Burlington,
CT; Cambridge, MA; Chicago, IL; Davidson, NC; Denver, CO; Fairfax County, VA; Irvine, CA,
Montgomery County, MD; Santa Monica, CA; and Santa Fe, NM, developed through 1Z were located in
low-poverty neighborhoods that had higher rates of employment and college attainment, although this
did vary across jurisdictions (Schwartz et al. 2012). However, the level of economic integration appears
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to be dependent on location. One study of the spatial distribution of 1Z housing in counties in Maryland
and New York found different results in the distribution of IZ units for areas studied. Units in
Montgomery County, MD, were dispersed more evenly and sited in high-opportunity areas, while units
in Suffolk County, NY, were clustered in predominantly low-income and minority neighborhoods
(Kontokosta 2015). Part of the explanation could come down to differences in the specific policies—
Montgomery County requires that a certain share of units be provided in affluent neighborhoods and
strongly encourages on-site provision of inclusionary units. In Burlington, Fairfax County, Montgomery
County, and Santa Monica, neighborhoods with IZ units were found to have a lower AMI than
neighborhoods without affordable units (Schwartz et al. 2012).

1Z may also increase economic opportunity by providing access to low-poverty schools and
improving educational outcomes for children. One study found that elementary schools serving 1Z units
had lower proportions of students eligible for free or reduced-price meals than schools without IZ
homes assigned to them (Schwartz et al. 2012). Additionally, 1Z units were mostly located in attendance
zones of slightly better-performing schools than schools with no assigned 1Z units. 1Z can also affect the
school performance of children assigned to these low-poverty schools. Another study evaluated the
educational outcomes of students benefiting from Montgomery County’s 1Z program, which allows the
local public housing authority to purchase |Z units and operate them as public housing (Schwartz 2010).
The study found that elementary school students in public housing assigned to low-poverty schools
performed better in reading and math than students in public housing assigned to moderate-poverty
elementary schools. Further, children living in IZ units remained in low-poverty neighborhoods and
schools for an average of eight years, providing them residential stability and the benefit of attending
low-poverty schools. Although the research to support 1Z’s effect on educational opportunity is limited
and highly dependent on location, the evidence does appear promising.

How Effective Is Inclusionary Zoning at Reducing Racial Disparities?

1Z has also been discussed as a way to reduce racial disparities by distributing affordable units to
residents of color as well as creating more racially integrated communities (Sturtevant 2016). The
evidence to support this is limited, though there has been some research on the spatial distribution of
affordable units created through 1Z. Another study of units built in Montgomery County, MD, and
Suffolk County, NY, focused on whether the units contributed to racial integration. It found that on
average, tracts where 1Z units were built became more racially integrated than neighborhoods without
I1Z units (Kontokosta 2014). As with economic integration, the level of racial integration differed: In
Montgomery County, racial integration increased significantly without a notable decline in the white
population. In Suffolk County, the neighborhoods with 1Z units had more African American and Hispanic
residents than the county average and experienced greater declines in the white population after the IZ
policies were implemented.? This may suggest, as the authors note, “a continued pattern of spatial
segregation by race,” and it may be based in part on the realities of the social and economic geography
of Suffolk County itself, which vary widely.

6 INCLUSIONARY ZONING



200150D

Research Gaps

Although local IZ laws are growing in popularity, rigorous research on the social and economic effects of
1Z laws is still limited, and significant knowledge gaps remain. Most of the extant research focuses on
the private housing market effects of these policies, not all the studies use rigorous methods, and their
results are mixed. These studies also tend to focus on a small set of jurisdictions whose programs have
been in place for a long time, such as cities in California, Maryland, Massachusetts, and New Jersey.
Although these states include a large share of the total number of local IZ policies, they may not be
representative of IZ laws around the country, which all have different local contexts. Further research
should be done on the private-market impacts of 1Z in communities nationwide to create a more
representative sample.

Market type also plays a large role in the development of IZ: profitable housing markets can make it
easier for developers to set aside below-market units. However, slower housing markets may face
barriers in implementing 1Z policies because of the potential loss of profit. Most research has looked at
the impacts of IZ policies in strong housing markets, and research is sparse on the features of local laws
designs that may be more effective across market types. Housing advocates have discussed how 1Z can
be beneficial for communities in soft or mixed housing markets.? But if IZ is to be more widely applicable
as a tool to promote affordable housing, additional research must be conducted on how to design IZ
policies that work across a range of market types.

Studies need to consider how different features of 1Z policies can have different effects in different
locations, and they need to evaluate what components of policy design may be driving impacts (both
positive and negative) across jurisdictions. Ignoring distinctions in comparative studies may lead to
misleading conclusions, because what works in one setting may not work in another.

As discussed, I1Z policies are a promising way to encourage economic opportunity by reducing rent
burdens for low-income families, although the types of families served are dependent on program
design and eligibility. The range of eligible income levels vary by program, but few programs appear to
target very and extremely low-income families to the extent that publicly assisted housing programs do
(Schwartz et al. 2012). If IZ policies are to reach more families, more research is needed on how to
design programs to ensure deeper affordability. Further exploration of eligibility terms can help
policymakers and advocates design programs that meet the housing needs of very low-income families
not currently served by most IZ policies.

There are also significant gaps in knowledge of how IZ affects racial and economic equity. Although
a few studies have discussed the spatial distribution of units built by |Z, rigorous research has not been
conducted that supports whether these laws have a direct impact on reducing racial disparities or
improving economic outcomes for residents. IZ may also have an impact on other social outcomes such
as crime, health, and access to social services, but these outcomes have generally not yet been studied
(Mukhija et al. 2015). Further research should be conducted to determine the specific effects that IZ has
on improving equity and other social outcomes.

INCLUSIONARY ZONING 7



200150D

Conclusion

In many communities, I1Z has provided affordable housing to low-income families and provided them
with more access to economic opportunity. However, concerns of the potential private-market impacts
of these laws have led several states to preempt I1Z policies. The evidence that |Z increases housing
prices or decreases production is mixed, and outcomes can be affected by differences in program design
or the housing market. Existing research points to the benefits of IZ and its ability to create affordable
housing, encourage integration, and improve equity. As policymakers consider IZ as a tool to increase
affordable housing, additional research should be conducted on how to make 1Z policies more effective,
equitable, and widely applicable.
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Inclusionary Zoning and Community Land Trusts
Preserving Subsidy and Affordability with a CLT

By: Jaimie Ross, President/CEO, Florida Housing Coalition

Backdrop

Housing choice is increased and community schools become more diverse as affordable hous-
ing is included in new development, redevelopment, and growth areas. Every local government
receiving federal dollars, such as Community Development Block Grant funds, has a legal obli-
gation to affirmatively further fair housing within its jurisdiction'. Inclusionary housing policies:

1. Affirmatively further fair housing and avoid disparate impact liability from exclusionary housing prac-
tices;

2. Assist local government in meeting its legal responsibilities under the local government comprehensive
plan housing element law?; and

3. Mitigate the effects of traditional zoning, which allows exclusionary land use practices such as large
minimum lot sizes in suburban areas.

The term “Inclusionary zoning”, while commonly used, is a misnomer; it is not zoning in the traditional sense
of dividing allowable land uses into different districts. It is a land use ordinance or land development policy
that requires developers of market rate units to include some percentage of affordable, lower-cost units, within
their development. They may be homeownership units, rental units, or some combination of the two. Concur-
rent objectives for an inclusionary land use ordinance are: (1) to increase the supply of affordable housing in
general; and (2) to create housing in areas of opportunity.

Montgomery County, MD, is known as the “granddaddy” of inclusionary zoning, since it enacted its ordinance
in the 1970s and has produced over 14,000 affordable homes, known as “moderately priced dwelling units”.
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Inclusionary housing ordinances and policies can be found throughout the United States, from the Northeast
to the Southwest. California has the greatest number of inclusionary zoning ordinances in the nation. It is es-
timated that there are approximately 400 such ordinances in the United States. The oldest inclusionary zoning
ordinance in Florida is in the City of Key West and the oldest linkage fee ordinance in Florida is in the City of
Winter Park®*3 In Florida, inclusionary ordinances have been adopted primarily in South Florida cities and
in counties, but can also be found in slower growth areas, including the City of Tallahassee.

The Basics about an Inclusionary Land Use Ordinance
Inclusionary land use ordinances vary a great deal from one jurisdiction to another, but tend to have several
elements in common:
« Athreshold number of market-rate units that activates the inclusionary requirement for a corresponding
percentage of affordable units;
« A requirement that the affordable units are comparable in quality and aesthetics to the market-rate
units, so that even if they are smaller or of a different type, they will blend into the community;
« Incentives to assist the private sector in providing the affordable units, such as an increase in allowable
density?®; or financial subsidy to the housing developer or the affordable homebuyer; and
» Requirement for long term affordability.

How Does a Community Land Trust Help?

1. Ensuring Long Term or Perpetual Affordability.

First, and foremost, there is no point in adopting an inclusionary land use ordinance unless there is a requirement
for long term affordability. Ifthe term of affordability is short, for instance five or ten years, the consequence
will be a windfall to the lucky family who happens to own the unit at the time the price restriction expires.
In this case, an affordable property that would not have existed within a market-rate development, but for the
inclusionary requirement, could be sold at a price that is not affordable to a family having the same income
characteristics of the family that currently owns the home. The public benefit created by the inclusionary land
use ordinance and any public subsidy which may have been put into the unit will be lost.

If the affordable units required under the inclusionary land use policy are deeded or leased to the Community
Land Trust, the public benefit which was the foundation of the policy or ordinance will be retained, since the
Community Land Trust will ensure continued affordability under the terms of the 99 year ground lease.

2. Administration of the Program.

Whether the affordable units are “for-sale” or “for lease”, someone will have to income qualify the potential
homebuyers or renters. Income qualification, homebuyer pre and post counseling, and maintaining a pipeline of
income qualified homebuyers is the business of a Community Land Trust. Even if the property is not going to be
placed under a 99 year ground lease, the Community Land Trust has the skills to provide the income qualification
services needed for the developer and the local government, ensuring that residents living in the units produced
pursuant to the inclusionary land use ordinance are income eligible. Relieving the market rate developer from
the obligation to ensure that the units remain in compliance with resale restrictions and income eligibility
requirements is a substantial benefit to the market rate developer and greatly assists the local government.
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'In addition to the affirmative duty to provide for adequate housing for their present and future residents under the Housing
Element requirements of Chapter 163 Part Il, Florida Statutes, all entitlement communities have an affirmative duty to further fair
housing under the Federal and state Fair Housing Act. See 42 U.S.C. Sections 3601-3631, and F.S. 760.20-760.37.

2The Housing Element requirements of the 1985 Growth Management Act include that every local government have adequate
sites for affordable housing and provide for housing all its current and future anticipated populations, including special needs
populations. See Chapter 163.3177 (6)(f), Florida Statutes.

3 Florida has broad local home rule powers. Florida statutes give all counties the power to adopt comprehensive plans, estab-
lish zoning regulations, establish housing programs and perform any other acts not inconsistent with law Section 125.01 (1),
Florida Statutes.

4 In response to a concern that inclusionary zoning ordinances might be challenged under Florida’s state statute prohibiting
price and rent control, the 2001 Florida Legislature carved out an exception to the price and rent control statutes for land use
mechanisms used to increase the supply of affordable housing, specifically citing “inclusionary housing ordinances”.

e Section 166.0415 Affordable housing.—Notwithstanding any other provision of law, a municipality may adopt and main-
tain in effect any law, ordinance, rule, or other measure that is adopted for the purpose of increasing the supply of afford-
able housing using land use mechanisms such as inclusionary housing ordinances.

e Section 125.01055 Affordable housing.—Notwithstanding any other provision of law, a county may adopt and maintain
in effect any law, ordinance, rule, or other measure that is adopted for the purpose of increasing the supply of affordable
housing using land use mechanisms such as inclusionary housing ordinances.

°> Linkage fees are a means for local governments to collect monies to help support affordable housing construction. These fees,
collected from nonresidential and (in some cases) market-rate residential development, are placed in a trust fund for others to
use in building the lower-cost homes. Linkage fees are a recognition that the low-wage workers employed in the nonresidential
development and serving the residents of the market rate and upper-end residential homes need adequate housing within the
community that they can afford; it a recognition that affordable housing an essential basic necessity for a healthy community. In
Winter Park Florida linkage fees have supported the development of affordable housing, including housing produced by the
Hannibal Square Community Land Trust in Winter Park.

6 Expedited permitting is another type of developer incentive. Florida provides funds to every local government through the
collection and distribution of documentary stamp revenue, and requires, in turn, that those local governments expedite all per-
mits for affordable housing.

Florida also requires, through the Development of Regional Impact (DRI) process (Chapter 380, Florida Statutes), that large
commercial developments ensure affordable housing for the employees they generate, especially when the community lacks
adequate affordable housing for those workers. This DRI statute operates as a combination linkage fee and inclusionary zoning
ordinance. Unfortunately, the DRI statute has been largely ineffective at producing affordable housing, since the DRP process
is time consuming, costly, and arduous. By contrast, inclusionary housing ordinances require no expensive studies from the
developers, and can be easily and equitably applied in a routine fashion. Furthermore, they can be drafted to apply to both
residential and commercial developments.
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EXECUTIVE SUMMARY AND INTRODUCTION

Millions of American families struggle to find housing that meets their needs at a price
they can afford, as the gap between family incomes and the cost of housing grows
larger every year. Many families are forced to commute long distances, pay a
disproportionate share of their incomes on housing, or live in housing that simply does
not meet their needs.

The reasons for this gap are many. Local governments have developed plans that foster
job growth but do not provide for sufficient housing for the workers filling those jobs, and
some still discourage or limit multifamily housing. Ever more elaborate planning and
zoning schemes, or outdated ones, make it difficult to develop land and a range and mix
of housing types, especially lower-cost housing, that is needed to keep up with demand.
Complex, lengthy, and uncertain development approval processes and environmental
requirements constrain the availability of developable land and drive up the cost of
housing, and an ever-growing number of fees imposed on new housing add to that.
NIMBY groups resisting higher density development have become more sophisticated
and organized over time and deter growth and development.

Thus, the housing affordability gap continues to be a multi-dimensional problem. As a
result, it demands the use of many different tools and a comprehensive strategy to
successfully meet the varied needs of people on different steps of the income ladder,
from very low income even to above median income in many markets today It calls for a
combination of approaches that either increase income, reduce costs, or both. The
reality is that different market segments may require different tools for improving
affordability, from direct or indirect subsidies at the low end of the income bracket, to
better planning for housing and regulatory barriers removal strategies that allow the
market to work better at the upper end of the income range. The underlying causes of
the affordability shortfall and the nature of the local market will dictate the strategies that
will work best under various circumstances. There is no silver bullet strategy that can
fundamentally address it all, and no single strategy works in every market.

However, many communities have come to rely on inclusionary zoning (I1Z) as a simple,
expedient requirement they can adopt to show they are addressing the affordability
problem, without examining the causes of the problem locally and without having to
understand the complexities and diversity of housing needs and the market. 1Z involves
shifting the public and community burden for the affordability problem to the private
sector, by requiring developers to subsidize a certain percentage of affordable units
within market-rate developments. Percentages range from 10 to 25 percent of total
units, with price controls established for the subsidized units based on income levels.

There is currently renewed interest in 1IZ as communities are once again becoming
concerned about affordability after building and development have resumed after the
Great Recession. During the Recession, little land development took place as lenders
tightened credit requirements, which resulted in a lot shortage and corresponding land
and home price increases.
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The renewed focus on 1Z has also been spurred by Sustainable Communities planning
grants to local communities from HUD and EPA beginning in 2009, which recommend
IZ as a local tool that can be used to spur affordable housing units. All indications are
that HUD’s final rule on Affirmatively Furthering Fair Housing, which took effect on
August 7, 2015, will apply further pressure on local communities to adopt “quick fix”
strategies such as 1Z to satisfy HUD’s new requirements that local governments submit
their plans to HUD for review, with an emphasis on actions to deconcentrate poverty.

IZ has been used for several years in California, Montgomery County, Maryland, and
scattered communities across the nation, and so does have a legacy as a planning tool.
Until rather recently, however, there has been anecdotal but little empirical research on
its effectiveness, best practices or its effect on housing supply and prices. NAHB
obtained three credentialed consultant research reports on inclusionary zoning to help
fill this information gap; all are available at www.nahb.org by searching on the report
titles noted in this paper.

The economic study for NAHB that examined price and production effects on 1Z based
on a robust data set from California did not find an increased in overall housing
production from I1Z and concluded that 1Z acts like a tax on housing. It also found a drop
in single family housing production, with a shift to multifamily. Based on NAHB'’s
experience, this is a problem, because the building industry is still fairly specialized—it
is not easy for a builder or developer to be able to do both types of products because
the construction involved in horizontal versus vertical development is so different.

The legal study conducted for NAHB concluded that 1Z is a complex undertaking, one
with many more moving parts and practical considerations than most communities
realize or are equipped to administer.

Based on NAHB'’s substantial experience reviewing ordinances from across the country
and access to builders and developers, we also know that, while most 1Z ordinances
offer incentives such as density bonuses, parking reductions, expedited review
procedures, and on, in an effort to avoid a takings claim and also allow the developer to
recoup some of his subsidy to the lower priced units. But implementing these incentives
is not always achievable in today’s development approval process that includes heavy
citizen input, and they don’t begin to make up for the subsidized costs. It is difficult
enough to obtain the density theoretically already allowed by zoning, and so the 1Z
density bonuses end up only restoring part of what should have been allowed originally.

Further, the workforce, service sector middle class gets squeezed out under 1Z, as they
are no longer able to afford the market-priced units--whose price has now increased to
cover the subsidized IZ units--but they are not eligible for the subsidized ones. Thus, 1Z
simply shifts the problem without solving it.

Part of the appeal of 1Z is that it presumably gives lower income households access to
better neighborhoods and services by intermingling subsidized units with market-rate
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ones. However, the effect of 1Z is to put renters into homes without allowing them to
gain equity in most cases, essentially making them no better off. And many neighbors
still resist the mixed income/housing concept.

There has been increasing difficulty in IZ programs finding qualified buyers for it, and
increasing evidence of homebuyer resistance to lengthy resale price controls. There
have been challenges with property maintenance issues as well as the ability of the 1Z
unit families to afford HOA or condo fees.

In addition, 1Z tends to work best only in hot urbanized markets, where pressure on both
land and housing prices are more intense. Also, like impact fees, IZ is reliant on the
pace of construction and so is not a very reliable affordable housing strategy. As the
recent recession showed, when construction falls off, few affordable units are built. 1Z is
also not very flexible and adaptable as the market changes and can lock people into
what becomes a bad deal. 1Z requires ongoing administration by municipal staff who
understand development economics and market conditions.

Other nationally recognized researchers have begun to release credible, empirical
reviews of inclusionary zoning. This primer also discusses the findings of this research;
goes on to detail communities where inclusionary zoning has been discontinued
because it was too complex and did not achieve the hoped-for results; and highlights
“best practices” of implementing an inclusionary zoning program.

The intent of this paper is to acknowledge the instances where inclusionary zoning may
be feasible if the right incentives are built into it and pointing out the areas and
circumstances where it has mostly failed as a policy tool. The “Statutory,
Implementation, and Effectiveness Issues” section addresses the many details that
should be included in any inclusionary zoning ordinance and operating program and the
incentives necessary to make it work for the developer.

The paper concludes with a summary of alternative affordable housing solutions for
state and local governments based on extensive research conducted for NAHB by Abt
Associates, which showcases a comprehensive array of approaches to addressing
housing affordability through a variety of innovative non-federal techniques and
programs. The Abt report is extensive but user friendly, with tools organized by land use
strategies, financial ones, and “other initiatives”, such as state-level affordability
mandates or appeals processes. It explains how the various strategies work, how they
have been funded, where they are used, and key pros and cons of each. It features
thirty case studies of communities that have successfully used these tools, often in
combination.

Given the mixed results on 1Z, it is clear that the strategies that get the most press are
not necessarily the most effective. Less flashy approaches such as planning and zoning
changes to assess development capacity and encourage affordable housing, expedited
permitting processes, and advocacy efforts to reduce NIMBYism can have broad effects
on housing affordability. Housing trusts that are broadly funded by a percentage of the



200150D

property tax, which is paid by both existing and new residents, combined with land
trusts acting as an intermediary between the private and public sectors both to
assemble land and manage homes once they are built, appear to hold particular
promise as an equitable and successful combination strategy.

Abt Associates is currently researching development process efficiency strategies for
NAHB, which will be a useful addition to this prior research. That report will be available
in early 2016. NAHB staff is available to work with local HBAs as well as jurisdictions
looking to address their housing affordability issues, with balanced information on
inclusionary zoning as well as resources on comprehensive and appropriate strategies
for achieving housing affordability in ever changing economic times.

For more information, contact NAHB’s Land Use and Design department:

Debbie Bassert, Assistant Staff Vice President, Land Use and Design
202-266-8443
dbassert@nahb.org

Claire Worshtil, Senior Program Manager, Land Use
202-266-8309
cworshtil@nahb.org
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RESEARCH ON INCLUSIONARY ZONING

Earlier studies on IZ have failed to be persuasive. One reason for the failure is that
these studies did not use formal statistical methods to control for changing housing
market conditions, leaving skeptics room to argue that the studies were not truly
isolating the effect of Inclusionary Zoning.

Therefore, NAHB funded research into the impacts of inclusionary zoning in two key
areas: Economic effects and legal and regulatory aspects. The latter research report,
prepared for NAHB by attorney Tim Hollister of Shipman and Goodwin, will be
discussed in the IZ Best Practices section of this paper. NAHB also retained Abt
Associates to explore state and local alternatives to 1Z, which is discussed in the section
“Alternatives to Providing Affordable Housing: State and Local Strategies and
Solutions.”

Price and Production Effects

Economic effects research, titled Housing Market Impacts of Inclusionary Zoning,
was conducted in 2008 by Gerrit Knaap, Antonio Bento, and Scott Lowe at the
University of Maryland (UMD) Center for Smart Growth. The report compiled
considerable data on a large number of jurisdictions in California between 1988 and
2005.

“Just like other taxes, the burdens of inclusionary zoning are passed on to
housing consumers, housing producers, and landowners.” - National Center for
Smart Growth Research and Education

Having data for multiple jurisdictions over an extended period of time allowed UMD to
investigate the impact of inclusionary zoning on housing production and prices
controlling for differences in market conditions even if the conditions were not directly
observed or measured. The final models showing the impact of inclusionary zoning on
total housing starts and the single family/multifamily breakdown of starts controlled for:

¢ Recent changes in housing starts in each California jurisdiction;

e Any factor that was different about a particular jurisdiction (e.g., incomes of
residents or attitudes toward growth) whether observed in the data or not; and

e Any factor that was different in a particular year (e.g., state of the overall
economy or demand for housing) whether observed in the data or not.

The final models showing the impact of inclusionary zoning on the price and size of new
single family homes controlled for:

e Basic characteristics of the house such as number of bedrooms and bathrooms;
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e Lot size; any factor that was different about a particular block group (containing
on average about 500 homes) whether observed in the data or not;

e Any factor that was different about a particular school district, whether observed
in the data or not;

e Any factor that was different in a particular year whether observed in the data or
not;

e Any factor that was different in a particular quarter, to control for possible
seasonal effects. The effect of these controls is to reduce the estimated impacts
of inclusionary zoning, but the impacts that remain after the controls are imposed
are difficult to dispute.

The study concluded that, in California between 1988 and 2005, there was a failure to
increase the total supply of new housing. The results of the University of Maryland study
showed measurable effects of inclusionary zoning on a variety of market factors:

e Increasing a city’s multifamily housing starts by 7 percent, essentially shifting
production to multifamily from single family product;

e This effect increased to as much as 12 percent as inclusionary zoning
requirements also increased,

e Raising the price of new homes by 2 — 3 percent, and by as much as 5 percent
for more expensive homes, compared to communities without inclusionary
zoning;

e Reducing the size of new homes by 48 square feet.!

These four results all pass strong tests for statistical significance and are consistent with
economic theory suggesting that such programs act like a tax on housing construction.
Just as with other taxes, the burdens of inclusionary zoning are passed on to housing
consumers, producers, and landowners, and so such policies do not come without a
cost. Given that more of the units built are multifamily, that the new homes sold are both
smaller and more costly, the impacts show that inclusionary zoning means consumers
of new housing pay more to get less.

Some may argue that the price increases and size reductions seem relatively small, but
to policymakers in areas where affordability is already a concern, a policy that moves at
all in the direction of exacerbating a problem it is intended to solve would seem
undesirable and ineffective. And there are certainly easier means of getting smaller

! Knaap, Bento, and Lowe, Prepared by the National Center for Smart Growth Research, University of Maryland,
February 2008.
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multifamily units built, if that should be a community’s express goal, than by using this
complex market intervention.

A policy brief released in the Journal of the American Planning Association did indicate
that, while there is a wide variation in how inclusionary zoning programs are crafted and
implemented, there is some correlation between programs that offer greater density
bonuses and exempt smaller developments and producing greater number of units.?

However, the full study “Silver Bullet or Trojan Horse: The Effects of Inclusionary
Zoning on Local Housing Markets”, 2009, which controlled for 27 variables in the San
Francisco Bay region and 24 variables in the Boston area, a detailed regression
analysis indicated that in both the Boston and San Francisco areas, there is evidence
that inclusionary zoning constrains new development, particularly during periods of
regional price appreciate. There is also strong evidence that implantation of region-wide
inclusionary zoning was put upward pressure on single-family home prices in the
Boston-area suburbs between 1987 and 2008.3

Another interesting finding of this study, particularly in the San Francisco Bay region, is
that older inclusionary zoning programs are associated with a decline in local home
prices during times of regional price depreciation.* So, while making markets more
expensive during times of rapid price appreciation, there is also evidence that 1Z policies
can actually make home prices decline faster in periods of depreciation, as both regions
have experienced in the past five years.

The study also indicated that the region-wide programs had failed to produce a
substantial number of affordable housing units compared to other programs. For
instance, during the control period of 24 years (1979-2003), only 9,154 units of
affordable housing through inclusionary zoning were produced in the San Francisco Bay
area, while 29,636 units of affordable housing units were produced through the federal
Low Income Tax Credit program.®

There is also research about the economic effects of inclusionary zoning that has
focused on the San Francisco Bay and Metropolitan Boston regions because 1) these
are largely fragmented regions politically where numerous jurisdictions have adopted 1Z
policies, and 2) These regions have some of the least affordable area-wide housing. In
the study “Diffusion of Inclusionary Zoning Across San Francisco Bay Area
Governments”, 2009, an empirical conclusion was made that the decision to adopt
inclusionary zoning does not reflect a response to an identifiable need for more
affordable housing. Rather, it reflects a variety of political characteristics, including the

231 Flavors of Inclusionary Zoning, Schuetz, Meltzer and Been, Journal of American Planning

Association, Chicago, IL Autumn, 2009, Page 453

3 “Silver Bullet or Trojan Horse? The Effects of Inclusionary Zoning on Local Housing Markets in the United States,”
Schuetz, Meitzer, and Been, Furman Center, New York University, June

2010, Page 22

4 |bid, Page 23

5 lbid, Page 25
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political bent of residents, a stronger regulatory culture, and places with more affordable
housing non-profits.®

A number of examples also can be cited to show that the total number of affordable
units produced by particular inclusionary zoning programs has, by some standards, not
been very large, one such instance was during a brief period in the 1970s and 1980s in
Montgomery County.

In this instance, a community experiencing rapid growth can provide for the sudden
addition of higher density, multifamily projects in a predominantly single-family
community to offset the cost of being required to provide below market rate housing.
However as the community becomes denser and less land is available, and as NIMBY
resistance grows to added density, growth becomes more restricted and inclusionary
zoning units trail off. Therefore this model is not sustainable.

Statutory, Implementation, and Effectiveness Issues

Inclusionary zoning is a complex market intervention, and other recent research, as well
as NAHB'’s legal research by attorney Tim Hollister with Shipman and Goodwin that is
discussed later in this paper, reveal this. The most recent research on the variety and
effectiveness of different programs across the country comes from the Lincoln Institute
of Land Policy’s report from 2014 titled “Achieving Lasting Affordability through
Inclusionary Housing”, by Robert Hickey, Lisa Sturevant, and Emily Thaden. The
paper pulled data from 307 programs across the country and focused on case studies
for 20 of those programs.

The case studies revealed that achieving lasting affordability requires more than simply
setting long affordability periods, which has been a hallmark restriction in IZ programs.
“Strong legal mechanisms, carefully designed resale restrictions, pre-purchase and
post-purchase stewardship practices, and strategic partnerships are important for
ensuring that inclusionary properties continue to be sold or rented at affordable prices,
and are not lost due to illegal sales, foreclosure, or lax rental management practices.
Despite the acknowledged importance of stewardship, most jurisdictions report having
insufficient resources for comprehensive stewardship and many have not adequately
planned for long-term monitoring and stewardship of inclusionary housing units.”

The Lincoln Land report found that while 1Z can create large numbers of affordable units
in some communities, overall they have had a relatively small impact on the supply of
affordable housing nationwide. While differences in retention levels can be partially
explained by program stewardship, differences in the production levels can be partially
explained by local housing market conditions. Strong demand for market-rate housing
has produced more affordable units compared to weaker housing markets.

6 “The Most Popular Kid in the Class: Diffusion of Inclusionary Zoning across San Francisco Bay Area Governments”,
Schuetz and Meltzer, Furman Center, NYU, February 2, 2009



200150D

The results of the case study analysis suggested the following conclusions about
successful and innovative strategies to help ensure lasting affordability:

¢ Inclusionary housing programs can only be successful in meeting affordable
housing needs if they are both producing and preserving units.

e Without the upfront commitment to long-term affordability, inclusionary housing
programs will not be able to meeting ongoing affordability challenges.

e Long affordability periods that reset offer a compelling alternative to “perpetual”
affordability periods and go a long way towards achieving lasting affordability.

e Supplemental legal tools beyond deed restrictions will be needed to improve
notification of defaults, potential illegal resales and burdens encumbered by
homebuyers through second mortgages and refinancing. Inclusionary housing
programs should also have in place legal mechanisms that strengthen the
program’s ability to cure or purchase homes in foreclosure. The preemptive right
of purchase can help strengthen a program'’s control of the resale process and
proactively keep inclusionary units in the affordable inventory. It can also be a
helpful tool for increasing the affordability periods of units built under previous,
shorter-term requirements.

e Local jurisdictions need to be responsive to local housing market conditions and
household demographics when designing resale formulas and should evaluate
the efficacy of their design over time to ensure affordability is being preserved.

¢ Inclusionary housing programs must actively monitor and steward inclusionary
units, either in-house or through external partnerships. The programs highlighted
in the case study analysis often made good decisions about setting up
affordability periods and legal mechanisms with the goal of promoting lasting
affordability. However, critical activities around monitoring and stewardship are
often inadequately implemented. Successful programs should look to develop
partnerships with organizations that have strong stewardship practices—
including Community Land Trusts—in order to ensure that the affordable housing
created through a well-designed inclusionary housing programs remains
affordable to future owners and renters.

e Tapping local housing trust funds, which can be supported through in-lieu fees, is
a practical way to support repair and crucial ongoing maintenance of inclusionary
housing units.

Throughout its history of implementation, inclusionary zoning has generally received
“good press.” Programs such as the one in Montgomery County, Maryland, have been
touted, particularly in planning and community development circles, as an affordable
housing panacea that can be replicated in any community that has public officials so
inclined to create affordable housing. This line of thinking is naive, however, and most
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jurisdictions in the United States likely lack the financial resources, staff capacity or
expertise needed to implement such complex programs. In addition to the administrative
burden added to a community, the tendrils of an inclusionary zoning program reach out
and affect a huge array of parties, including the construction industry, lenders, legal
industry, affordable housing providers, non-profits, sales and marketing, and the
homebuyer. Large and wealthy jurisdictions such as Montgomery County may have the
resources to continually run these cumbersome programs, but most local jurisdictions
are not Montgomery Counties.

If a community is considering inclusionary zoning despite these caveats, it must not take
this on as a whim or consider it a silver bullet or a panacea.

A body of research conducted for NAHB by attorney Tim Hollister of Shipman and
Goodwin in Hartford, CT, provides a national perspective on inclusionary zoning
ordinances based on a review of state statutes and ordinances across the country:
National Survey of Statutory Authority and Practical Considerations for the
Implementation of Inclusionary Zoning, June 2007.

Not surprisingly, states vary in how they authorize the use of inclusionary zoning at the
local level, ranging from implicit to express enabling authority. Seven states have no
express authority; two states prohibit mandatory inclusionary zoning (Oregon and
Texas); in two states inclusionary zoning ordinances have been invalidated as
conflicting with statewide rent control laws; and 26 states have no express or implied
authorization in their enabling statutes, so the authority is dependent on home rule
powers.

The Resource Manual includes an extensive list of 45 components that communities
should consider before adopting and implementing an inclusionary zoning ordinance.
These elements fall within these broad categories:

General practical issues;

Defining applicability;

Resident eligibility;

Financial information and management

Sections 1-7 Practical Consideration and Challenges

Factual Justification

Voluntary vs. Mandatory

Link to General or Housing Plan
Construction Incentives
Financial Incentives

In-lieu of Fees

Waivers and Exemptions
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Sections 8-11 Defining applicability

Geographic Applicability

Minimum Applicability Requirements

Type of Developments Included and Excluded
Type of Construction Covered

Sections 12 — 23 Resident eligibility and selection

Purchaser and Tenant Eligibility: Local Resident Preference
Purchaser/Tenant Eligibility: Families vs. Age Restricted
Required Set Aside Percentages

Duration of Set Aside Requirements

Selection of Purchasers/Tenants

Lotteries

Marketing and Outreach Requirements

Renewal and Re-verifications

Definition of Household Incomes

Family Size Adjustments

Down Payment Assumptions

Minimum Occupancy Requirements

Sections 24 and 25 Construction Issues

Sequencing of Construction Set Asides versus Market Rate Units
Administration of Limitations

Section 26 — 40 Financial information and management

Comparability of market versus affordable units
Compliance Reporting

Confidentiality of Income Data

Sale/resale process and documentation

Lender documentation

Required versus Optional Fees

Utility Allowances

Government Enforcement

Real Property taxation

Use of Percentage of Income in Price Formulas
Consumer Price Index/ Escalation Formulas
Capital Improvements to Restricted Price Units
Principal Residence

Subletting

Disposition of Restrictions at the End of Set Aside Period
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Sections 41- 45 Procedural and Substantive Legal Challenges

Procedural Compliance

Authority to Enact

Preemption

Rent Control

lllegal Exaction/Regulatory Taking

The number of considerations clearly shows that inclusionary zoning is a complex
market intervention that should not be taken lightly or simply copied from another
community. It must be considered carefully before adoption.

Another analysis of the complexities and challenges involved in implementing an
inclusionary zoning program was conducted by Rick Jacobus of the Burlington (VT)
Associates in Community Development add title of report here. This analysis includes a
thorough review of the history of Inclusionary Zoning, as well as case studies from
several programs across the country and the challenges these communities have faced
trying to implement these complex, market intervention programs. Most critical about
this report is that it addresses how the perils unleashed by the housing crash negatively
impact these programs. Jacobus concedes that inclusionary zoning can work in the
cases that sufficient compensation is afforded the builder for providing an inclusionary
zoning unit, typically in the form of density. Also, some multifamily builder members
have routinely secured multifamily building permits only on the basis that they provide
some amount of Inclusionary Zoning.

However, the most intriguing part of the Jacobus report is that it reveals the “dark side”
of these programs that are prevalent and present tremendous challenges yet are
seldom discussed by inclusionary zoning advocates.

Such increasing problems as mortgage default bedevil many programs and challenge
the notion of a clean turnover of an affordable unit from one owner to another. Also, the
burdensome legal costs associated with keeping a home deed restricted can cost an
agency anywhere from $500 to $20,000, per unit, per sale.’

Jacobus continues to highlight what it would take to implement an ordinance in order to
produce affordable housing at a level of any significant impact. A jurisdiction
implementing an ordinance would have to focus their administration logistics on eight
primary areas:

1. Production

Home builders forced to produce affordable housing will try to find ways to reduce costs

7 “Delivering the Promise of Inclusionary Zoning: Best Practices in Administering and Monitoring, Rick Jacobus,
Policy Link, 2007
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when constructing a home in order to offset the cost. One builder in California even
offered inclusionary zoning units without kitchen cabinets or appliances. Another way to
save money on these units is to cluster them in the least desirable location of a project
or to use lower cost materials on the exterior of the project. It is up to the administrator
of the program to ensure that the affordable units are comparable in external
appearance and that the interior size, quality of finishes and amenities are appropriate.

Figure 1

At the Capitol Quarter development in Washington,
DC, by builder/developer EYA, inclusionary zoning
units are offered as row houses or condominium
units disguised as row houses.

In the photo, it is hard to determine which unit is the inclusionary zoning unit. In fact it is
the corner unit with three affordable units disguised as a row house. In the same
project, row houses were offered as an inclusionary zoning unit, but with a width of 14
feet, as opposed to a width of 16 feet for the market rate units.

2. Pricing

The definition of “affordable” will vary from program to program, but will often be based
on a formula that takes into account percentage of median household/family income,
household family/income, percentage of income spent on housing costs, household size
and median home prices. Depending on income levels of a certain region, the
percentage of median income thresholds to qualify for these programs may vary.

For instance, in a jurisdiction with very high median incomes, such as San Francisco
County, Montgomery County, MD; or Fairfield County, CT, income levels up to 120
percent of median income may still qualify persons to participate in an inclusionary
zoning program. Generally, programs expect that an owner or renter of an inclusionary
zoning unit will not pay more than 30 to 35 percent of their monthly gross income on
associated housing costs, which almost always include mortgage, property taxes and
insurance, and increasingly, homeowners association (HOA) fees.

HOA fees have received relatively scant attention. However, they are quickly becoming
of paramount importance. Particularly in this extended period where homeowners face
multiple challenges of falling home values, lower incomes and rising foreclosure costs,
HOA fees for those who pay on time are increasing.® Oftentimes these increases can be
quite high. The reason is that HOAs are under increasing pressure due to defaults and

8 PolicyLink — Understanding the Neighborhood Stabilization Program
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non-payment and therefore raise the dues on those that are paying to cover the
shortfall. There is some anecdotal evidence that in some situations, taxes and HOA
fees combined are now more than mortgages.®

These escalating fees due to the financial crises are becoming a greater concern to low
and moderate income homeowners who may not have the resources or the pay
increases to adjust to increasing HOA fees. Whether or not jurisdictions and non-profits
are going to be able to access additional funds to help residents offset these increases
or to pay fees in arrears has yet to be seen. However, it appears to be increasingly
difficult in these times where funds are scarce within all sectors.

3. Marketing

Some communities rely on marketplace mechanisms to market inclusionary zoning
programs. Fairfax County, VA relies on property owners and rental offices to staff the
marketing of their portfolio of rental units. The County maintains standards and offers
voluntary training to leasing staff who market the units along with market-rate units.

Generally, a jurisdiction marketing their for-sale inclusionary zoning units must engage
in a myriad of activities, including performing general outreach to buyers on an ongoing
basis; managing a waiting list or interest list of eligible applicants who understand the
tradeoffs involved in affordable homeownership; marketing the new development
projects both to the existing waiting list and the general public; marketing individual units
at the time of resale; and educating the real estate community about the nature of the
program and the available units.

4. Homebuyer Education

Homebuyer education is a common requirement for participants in any affordable
housing program. Participants in inclusionary zoning housing programs can be included
in general homebuyer education programs that may be run by the jurisdiction or run by
local housing non-profits contracted to the jurisdiction. Such programs typically focus on
such issues as basic household finance, the home-buying process, credit repair,
understanding mortgages, and basic home maintenance and repair.

5. Selection and Screening

Selection is a labor-intensive process that requires all applicants be screened for such
factors as income, age, household size and credit history, as well as level of non-
household debt, the ability to qualify for a mortgage, and first-time homebuyer status.
Some programs impose different income limits and household size criteria to different
units, adding to the complexity.

In addition, the selection process can be time-consuming, particularly when programs
have a high demand. In a situation where waiting lists occur, some communities rely on

92010 Semi-Annual Foreclosures in Minnesota August 9, 2010
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a lottery system; others use a first-come first serve system based on those who are
gualified; and yet other systems give priority to municipal employees such as fire, police
or schoolteachers. Because Fair Housing laws prohibit certain types of restrictions to
housing, all programs should be scrutinized by municipal legal staff to ensure that Fair
Housing laws are being followed.°

6. Financing and Refinancing

Given the recent problems with the mortgage industry, it has become common
knowledge that the lending industry has severely tightened their underwriting standards.
Although there is no empirical evidence that this has reduced the number of
inclusionary zoning units the banks are willing to underwrite, what is often forgotten is
that these units generally are underwritten by conventional lenders. Therefore one can
assume that banks may now have more reservations about underwriting units to be sold
to low and moderate income buyers who may have fewer resources in place than higher
income buyers.

At the same time, these lenders must take on the additional complexities that run with
an inclusionary zoning unit and understand the additional restrictions on the deed in
order to preserve the unit as affordable. Staff must work with the local and national
mortgage lending community to ensure that there is an adequate pool of mortgages
available to service the number of units anticipated to be produced.

7. Resale Management

Jacobus points out in his report that one of the most time consuming tasks in running an
inclusionary zoning program is re-sale management. Resale management consists of a
number of complex tasks and functions, including responding to homeowner’s
guestions, maintaining regular communication with all homeowners in the program, as
well as brokers, and title companies. Staff must also coordinate and review home
inspections for every sale and re-sale, and work with outgoing homeowners to
determine any credits for improvements or deductions for damage and deferred
maintenance.

8. Enforcement and Monitoring

To underscore the problem with enforcing these equity-restricted units, Jacobus points
out that in Santa Barbara County, several commissioners called for the end of the 25-
year-old inclusionary zoning program after an unscheduled audit found that as many of
a quarter of the 400 units were being used illegally for rental income; 9 homes had been
lost to foreclosure, and several owners were able to take out second mortgages on the
properties far in excess of what the deed restricted value was.!

0 Inclusionary Zoning: Legal Issues, California Affordable Housing Law Project and Western Center on Law and
Poverty, December 2002

11 “Delivering the Promise of Inclusionary Zoning: Best Practices in Administering and Monitoring, Rick Jacobus,
Policy Link, Page 2
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Although the Commission ultimately decided to keep the inclusionary zoning program
and addressed some of the problems with a restructuring, only one staff person??
remains in position to carry out all the required functions to maintain the County’s
portfolio of inclusionary zoning housing.

Jacobus points out that, while most owners of an inclusionary zoning unit will comply
with the requirements of the program, inevitably some will take advantage of the
program and break the rules. A 2004 survey by the City of Palo Alto found that nearly
30 percent of their 179 units of inclusionary zoning had compliance problems of one sort
or another.'® Perhaps the greatest temptation is to rent out the units at market rate,
while still paying a below-market rate mortgage payment. If gone undetected, owners
can reap high monthly profits, especially in regions with high monthly rental rates.
Therefore, there is additional pressure on staff to enforce the requirements to prevent
this sort of abuse of the system. Affordable housing programs that do not have these
kinds of deed restrictions are therefore easier to manage in the long run.

Given the recent financial crises, more and more homeowners are defaulting on their
mortgages, and owners of deed-restricted, affordable units are certainly not immune.
Mortgage defaults are forcing staff to divert their valuable time away from managing
existing units to take action to either avoid foreclosure of the property by the lender or to
take extra steps to ensure that the unit remains affordable after the lender has taken
back the unit.

Latest Reports

In 2015, Robert Hickey at the Center for Housing Policy published a paper called
“Making Inclusionary Housing More Flexible: Four Ideas for Urban Settings,”
which outlines best practices for working with developers in urban areas. Hickey
recognizes the need for balance between addressing affordable housing needs and
making the requirements feasible for developers. He says that post-recession IZ
policies are most necessary in cities where rents are rising faster than incomes,
impacting the middle class in addition to low income households. Middle class residents
have high rent burdens but do not qualify for federal housing assistance.

Hickey says that flexible 1Z policies help improve feasibility by offering developers
various ways to meet affordability obligations. This is especially important in urban
areas where building materials and methods are more expensive and land costs are
high. All of these factors, as well as high HOA fees and NIMBY mentalities, sometimes
make it hard to meet affordability requirements in same building as the market rate
units. Historically, one of the most popular options in these situations was to build off-

12 santa Barbara County Government, Department of Housing and Community Development, Residential Property
Management Division

13 “Delivering the Promise of Inclusionary Zoning: Best Practices in Administering and Monitoring, Rick Jacobus,
Policy Link , Page 8
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site units or pay a fee-in-lieu. The issue municipalities’ face when offering these options
is they do not further the goal of creating mixed income communities.

How do you lower costs for developers in these high cost cities while still promoting
mixed income neighborhoods? Hickey offers four suggestions:

1. Permit off-site development in multiple low-income neighborhoods. If this
option is chosen, the municipality could require a greater number of affordable
units and mix of bedroom sizes that may not have been available if the units
were built on-site. Many municipalities require these units to be built nearby, but
the scarcity of affordable land in urban areas makes that a problem. Hickey
suggests that municipalities broaden the geographic realm of off-site locations to
any low-poverty neighborhood with access to core amenities such as transit
service, jobs, and above average schools.

2. Offer options to preserve or increase the affordability of existing housing.
This is a fairly new alternative to providing on-site units and it gives developers
the option to preserve existing housing that is at risk of being lost due to rent
spikes. This is done by converting existing market rate housing to deed restricted
housing and requires the developer to make minimum level investment in
rehabilitation and energy efficiency upgrades. Some programs also allow
developers the opportunity to provide direct financial assistance to low income
homeowners for home renovations. This is a good option for developers that own
existing market rate units in low cost buildings or are building projects with high
HOA fees. It should be noted that the cities that currently offer this option haven't
had much interest from developers but it may become more popular as land
prices increase.

3. Restrict Fee-Revenue Spending to Broad, Designhated Areas. The option to
pay a fee-in-lieu is really good for developers, especially developers of small
projects. Both San Diego and Seattle are fee first programs where units may be
built in-lieu of paying a fee. In San Diego the fees are collected and distributed by
community planning area.

4. Provide flexibility on the incomes served. Allowing a developer to select from
a menu of income targets gives them greater flexibility to make sure the mix is
right for the project there are building as well as their bottom line. For example,
instead of requiring that 10 percent of the units be made available to 80 percent
AMI, a developer could be given leeway to provide a percentage of units to 50
percent AMI and a percentage to 100 percent AMI.

Hickey points out that not all of these policies will work in all places, but in general, all
cities can benefit from giving developers more pathways to affordability. He also notes
that new IZ policies are showing up in locations where 1Z has been historically rare,
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such as Nashville, Atlanta, and Pittsburgh, reminding us that housing affordability is a
constant issue that policymakers are being pressured to address by both regulators and
stakeholders.

STORIES FROM THE FIELD: Communities that have Discontinued or Reshaped
Inclusionary Zoning

Because of its complexities and the effort required to administer it, there are a growing
number of communities that have discontinued the use of IZ or reshaped it to
incorporate other tools for achieving lasting affordability.

Madison, WI

Since the program’s inception in February 2004, 48 developments were approved in the
City of Madison with a total of 2075 homes, of which 173 (8.3 percent of total) were
affordable under the inclusionary zoning guidelines, and 33 (19 percent of affordable
and 1.6 percent of all homes) have been sold to date.*

An article written by Terrence Wall of Smart Growth Madison and published in the
Madison Isthmus Weekly pointed out that:

“Inclusionary zoning, Madison's well-meaning program to increase the
supply of affordable housing, has had a starkly perverse impact on the
local housing market: Vacancy rates have declined and rental rates
have increased, producing exactly the opposite effect that 1Z
advocates wanted."1®

His article includes research that indicates that in the period 2001 to 2003,
developers built 3,257 housing units (of all types) in Madison, compared to
only 1,954 units from 2004 to 2006, a 40 percent decrease after the 1Z
ordinance was passed in early 2004.

In 2006, Madison issued only 143 permits for market-rate apartment units,
down from 660 in 2003. That 143 number is incredibly low when one
considers that the city has on the average issued permits for 807 units
annually since 1993, the vast majority of which were market-rate units.

The dramatic downturn in new construction caused vacancy rates to decline
in existing units and net rents to increase, thereby achieving the opposite
effect of what the city intended, overall higher costs of housing for everyone.

¥ Inclusionary ZoningAnnual Report, Inclusionary ZoningAdvisory Oversight Committee, September 2008
15 “How Inclusionary Zoning Backfired on Madison”, Terrence Wall, Madison Isthmus Weekly, March 15, 2007



Kent Disch, former Community Affairs Director of the Madison Area Home
Builders Association, indicated that the ordinance was constantly under
amendment due to the complex nature of the policy.

Even advocates for workforce housing had to concede that the program was
not effective when only 15 inclusionary zoning homes were sold in 15 years.
Disch stated that “The program just didn’t make sense, our inclusionary
zoning lots sat empty because the market was flooded with existing homes
listed below the inclusionary zoning unit price, and prospective home buyers
just were not interested in purchasing an equity restricted house with a more
complicated financing and closing process.” Another helpful amendment was
that after 270 days without selling, the inclusionary zoning lots could return to
the market rate price. Disch added “Many builders simply waited out the
required time period before aggressively marketing those lots.”

The City suffered additional blows to their faltering program. In 2006 the
Wisconsin Supreme Court struck down the entire ordinance as a form of rent
control, which is banned by Wisconsin state statute. The City therefore had to
revise the ordinance to remove the rental component of the ordinance. Given
the low number of units generated by the program in the four years since its
inception (only 1.9 percent of all new dwelling units), and the ongoing
controversy that the program had created in the community, the City
Council decided not to renew the program when its sunset provision came up
for renewal in 2009.

St. Cloud, MN

St. Cloud, population 66,000, is the primary city of a half-dozen cities
clustered around the Mississippi River in central Minnesota, about 60 miles
northwest of Minneapolis. One might think that in such a location affordable
housing would hardly be a major policy issue. However, by 2001 there was a
concern in the community that more and more residents of central Minnesota
were being priced out of quality housing and homeownership opportunities. It
was estimated that during 2001, the price of housing rose by about 16 percent
in the area, due to increased demand and lack of supply.

The Central Minnesota Task Force on Affordable Housing was created to
address the issue. One of the many proposals considered was recommending
that the six cities in the region adopt inclusionary zoning ordinances for what
was referred to as “Life-Cycle Housing.”

The premise in St. Cloud and other central Minnesota cities is that minimum
lot sizes required by area zoning laws are now so large that they are impeding

200150D
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the ability to provide for affordable single-family homes.1® If local
governments were to provide density bonuses by allowing for smaller lot
sizes, in exchange for providing 15 percent below- market rate housing units,
the theory goes, it would be a “win-win” for all parties involved.

However, this was not to be the case. As this case study demonstrates,
inclusionary zoning is often an ill-suited fit for a community. Similar to the
Madison example, there was just little interest by the home buying public in
purchasing equity-restricted new home, when similar homes nearby could be
purchased at lower prices with no restrictions. At its April 2007 meeting, the
“Life Cycle Housing” Board voted to terminate the inclusionary zoning
program, which was adopted in 2004, and replace it with a standing
committee on affordable housing under the St. Cloud Area Joint Planning
District Board. The five city councils voted to ratify that action, which means
that the inclusionary zoning program no longer exists.

In 2006 and into 2007, the Life Cycle Housing Board considered reducing the
percentage (15 percent to 5 percent) of inclusionary zoning housing lots
because of the high number of vacant lots (several hundred in St. Cloud
alone); the fact that funding sources were no longer awarding funds to
proposals submitted for inclusionary zoning housing; and because the City of
St. Cloud’s housing efforts, through its Housing and Redevelopment Authority
(HRA), directed at existing housing in existing or core neighborhoods, which
appeared to be effectively addressing the affordable housing problem in the
region.

Under the various funding mechanisms for lifecycle housing, including
Inclusionary Zoning, there were a total of 28 homes (or 40 depending on the
source) built and sold since the program'’s inception in 2002. During the same
time, the St. Cloud HRA acted independently of the inclusionary zoning
program and sold more than 83 single family detached homes and
townhomes, all without the equity restrictions. (inclusionary zoning units were
sold to households with annual incomes of less than 80 percent of the state
median income, and resold with 50 percent equity restriction in years 1- 10,
declining to no equity restriction after year 20).

The existing inclusionary zoning homes went into a 90-year community land
lease. The developer/builder holding life-cycle lots will individually negotiate
with the respective city.

The unintended consequence of the inclusionary zoning program and the St.
Cloud HRA efforts was that first-time home buyers were not purchasing

16 “Affordable Housing and Sprawling Regulations, A View from St. Cloud,” King Bannanian, American Experiment
Quarterly, Summer 2002
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existing homes in existing neighborhoods, fixing them up, and using that
equity to purchase their next home. With existing homes not selling, interest
rates dropping, and being in a large college community; these homes were
purchased by investors for rentals. (St. Cloud is a regional center on the
Mississippi River with older neighborhoods and a 15,000 student university
located in one of those neighborhoods).

As St. Cloud city leaders and citizens of the area viewed their changing
neighborhoods and causes, they became adamant that existing homes be the
primary focus of the housing affordability efforts, not new housing attained
through an inclusionary zoning program, and that financing assistance be
available to potential buyers. This action became the reason for the
termination of the inclusionary zoning program as the City of St. Cloud began
to concentrate on the existing housing in its core neighborhoods, and felt it
could not commit resources (funds and personnel) to a program with
emphasis on new housing.

In lieu of an inclusionary zoning program, the St. Cloud HRA established the
boundaries for the core neighborhoods and then pooled existing funds to
launch this program — almost an “urban pioneer” program:

e revised the existing CDBG homeowner rehabilitation program to a zero
interest deferred loan of up to $15,000 for repairs to existing homes,
payable at time of sale, refinance, or move-out;

e separate funds were set aside to assist households that had incomes
below 70 percent of area median income, or 70 percent to 100 percent,
or more than 100 percent;

e provided gap financing of zero interest, no payment deferred loan,
payable at time of sale, refinance, or move-out; to households with
dependents, and not exceeding 80percent of state median income; and

e created a homestead incentive program of five year forgivable loan,
prorated forgiveness each year. This funding was exhausted in a few
months by providing 40 loans totaling $200,000. This equals 40 new
owner-occupied existing homes in core neighborhoods.

The St. Cloud HRA is seeking additional funding because, within a few
months, the program was so successful that the HRA was able to rehabilitate
40 existing homes for low and moderate income buyers that will be owner-
occupied in those core neighborhoods with no equity restrictions.

Tallahassee, FL

The City of Tallahassee is the state capital of Florida, with a population of around
250,000. The city enacted an inclusionary zoning ordinance in 2005, with a revision to
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the program in 2008. The basic requirements of the program are a 10 percent set aside
for affordable units, with a 25 percent density bonus and a minimum threshold of 50
units to be applicable to the program.’

To date, no units of affordable housing have been created through the program.1® As
stated in the City’s Consolidated Plan, the City recognizes that the recent downturn in
the state’s housing market has hampered the City’s ability to generating housing using
this method.

The production of new units is still a viable option for the City of Tallahassee; however
the weak new construction market combined with a 12-month surplus of housing
available for sale and a high foreclosure rate in the city means that in the next 2 to 3
years the City will likely focus on rehabilitation and reconstruction rather than new
construction.

The fact that the City has not built one unit of affordable housing through their
inclusionary zoning program underscores how susceptible these programs can be to
recessionary cycles, particularly in smaller communities.

In contrast, the city also implements an affordable housing program utilizing formula
grants from the U.S. Department of Housing and Urban Development’'s HOME and
CDBG programs and the Low Income Tax Credit. Currently there are approximately
4,037 affordable rental units made available in the city by the Low Income Tax Credit.
CDBG funding and the state’s State Housing Initiatives Partnership Act (SHIP) program
are also used to provide for 420 down-payment assistance programs as well as 50 deep
subsidy loans for homeownership for households 50percent below the median
household average. Additionally, the Community Housing Development Organization, a
non-profit affordable housing program will use grants to rehabilitate 25 existing homes
in the next four years into workforce housing home-buying opportunities.*®

In addition to the failure to produce even one unit of affordable housing in six years, the
City also had to go through a costly lawsuit. In Florida HBA, Tallahassee BA, Hermitage
Ventures and Sue Boynton vs. City of Tallahassee, the plaintiffs filed suit against the
City claiming a violation of due process because the ordinance was “arbitrary and
capricious,” in terms of who in the public the program would benefit; that it was an
unlawful taking because the ordinance targeted only a small group of the citizenry to
provide a public good without just compensation; and that it was an unlawful state tax
because municipalities in Florida are barred from levying real estate or personal
property taxes.?° Although the Circuit Court ruled in favor of the City in the case, the
City had to spend tax dollars and manpower to defend a program that has yet to
produce any units.

17 City of Tallahassee Inclusionary Zoning Ordinance, Adopted April 13, 2005, Amended August 20, 2008
18 City of Tallahassee, Economic and Community Development Department

19 City of Tallahassee, Consolidated Plan, 2010 — 2015

20 “Battle Lines Drawn”, Steve Zurier, Builder Magazine, May 2006
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Palm Beach County, FL

Similarly, in Palm Beach County, during the height of Florida’s frenzied housing boom,
an alarmed County Commission decided to “take action” on housing affordability and,
with the reluctant collaboration of the local HBA, enacted an inclusionary zoning
ordinance in early 2006. Then the bottom fell out of the market. In 2000, the median
house price in Palm Beach County was $135,2002%, by the First Quarter of 2006 that
price had escalated to $393,000%2, but by 2009 had plunged to $244,500 and fallen
even further by Third Quarter 2010 to $226,600.23

Chris Roog, former Executive Officer of the Gold Coast Builders Association and
Government Affairs Director, indicated that since the ordinance passed in 2006, not one
inclusionary zoning unit has been constructed in the county of more than 1.3 million
people. “The demand simply isn’'t there. The industry has been so hard hit that there
literally have been no projects approved in the last four years. If projects have received
approval, none have broken ground.” With no development projects approved there is
no way to create the associated percentage of affordable housing. “Plus, with the huge
number of foreclosures in the County, people can purchase a single-family home for as
little as $50,000.”

Based on the formula for inclusionary zoning units set in the ordinance, which are based
on average annual income for the county, inclusionary zoning units would have to be
marketed at around $150,000. Roog noted “why would anyone pay more for an
“affordable” unit when the market is providing units at lower prices, with none of the
equity restrictions attached. If the County were really interested in promoting affordable
housing they would be scooping up the huge overhang of foreclosures we have
weighing down housing prices and assisting moderate income buyers with financing
and down payment assistance so they can buy these homes.”

Doing so would not only provide affordable housing but also prop up home values and
boost the construction industry by taking foreclosed properties off market. “The County
would rather just keep the phantom 1Z ordinance on the books because they don’t know
what else to do...”

Fortunately for Roog and the south Florida home builders, the County reviews the
ordinance once a year. If the program continues to produce no units, there may be a
chance for eventual repeal of the in the future.

McCall, Idaho

In 2008, the Fourth Judicial Court of Idaho struck down an ordinance enacted by the city
of McCall mandating private builders and developers to build and deed-restrict
properties for "workforce housing." In 2007 the local REALTORS association had filed a

21 United States Census Data, 2009
222010 Survey by Florida Associations of Realtors
232010 Florida Realtors Report
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lawsuit against the city of McCall seeking a declaratory ruling that McCall's ordinance
was an unconstitutional taking of private property rights, an illegal taxing scheme, and
that the city exceeded its jurisdiction and authority in passing the ordinances. The
court’s overturning of the ordinance highlights the perils faced by local jurisdictions
considering adoption of an inclusionary zoning ordinance.

Among other things, the ordinances required that developers and builders set aside,
build and deed-restrict 20 percent of a development for "workforce housing.” Under the
ordinances, the deed-restricted properties were reserved for people making 100percent
to 160percent of the median wage in Valley County in central Idaho. The local
government would award priority points to certain types of jobs that would qualify for the
housing. Such homes would be permanently price-restricted. The ordinances mandated
an equivalent "in lieu of" fee as an option to building such homes.

The 4th Judicial District Court included the following points in the Memorandum
Decision:

e '"These restrictions go much further than merely regulating the use of property;
instead, they essentially regulate ownership of the property by dictating to whom
a unit may be sold or rented."

e “This Court concludes such 'regulation’ is arbitrary and unreasonable as a land
use provision."

e "This Court is convinced that the imposition of the subsidy or fee required under
Ordinance Nos. 819 and 820 are, in reality, a tax, and not a regulation.”

Idaho Association of Realtors Chief Executive Kevin Price was quoted on the court’s
decision, stating "The City simply went too far and exceeded its authority. The
imposition of this burden on the landowners or developers amounts to an unlawful tax.
In addition, the ordinances go much further than the City's authority to regulate the use
of property. By dictating to whom a housing unit may be sold or rented, the City has
improperly attempted to regulate property ownership. We certainly agree with the
Court's determination that this "regulation” is arbitrary and unreasonable. There are
developments in Valley County constructed under the ordinances. When the market
softened, consumers had a choice between purchasing deed-restricted lots that can't
appreciate in price, or unencumbered lots for the same price. Naturally, buyers chose to
purchase homes with no free-market restrictions. Some of these "affordable workforce
housing units" have been lying vacant for months. The people who were forced to build
them are really taking a bath.*"

Bozeman, MT

In yet another example of how inclusionary zoning is very susceptible to downturns in

24 February 2008 Idaho Association of REALTORS Press Release
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the housing market, two years after the city of Bozeman’s Workforce Housing
Ordinance went into effect, no homes were built under the program. While the city
points out that all home building has slowed with the economic downturn, many within
the building community have called for it to be repealed.

The workforce housing program requires developers of some subdivisions to price a
portion of their homes or condominiums under $200,000 and trains Bozeman residents
for homeownership. The Bozeman City Commission adopted the ordinance in July of
2007 in hopes of giving working class families who makes less than $70,000 a year
wider options for owning a home in Bozeman.

In its original approval of the ordinance, the city commission stipulated that its
effectiveness be reviewed in two years. They looked at an update on the program
compiled by staff, but did not discuss it during their meeting. Instead, they voted to
review the program again in another year, hopeful that the market will improve and give
the program a chance to work.?®

Davie, FL

South Florida is one of the epicenters of the current housing price crash and foreclosure
crisis. The Town of Davie, until recently, was a fast growing bedroom community with a
population of approximately 90,000 located immediately west of Fort Lauderdale. Since
2000, the population increased by 14,609 people or by approximately 5,555 dwelling
units.?® In response to rapidly escalating prices during the housing bubble years, Davie
finalized adoption an inclusionary zoning policy in early 2008. To date, not only have no
affordable units been created through the program, hardly any residential building units
have been constructed at all, relative to the boom years earlier in the decade. In
2007, 274 residential units were constructed in the city; in 2010, that number was
reduced to 72 units.?’

The Town'’s Vice-Mayor stated that “I have been told that this (ordinance) is prohibiting
a lot of people from building in our town.”?8 A local realtor recently informed the Town
Council that a developer who wanted to build a 50-unit housing development in the town
decided not to after reading the inclusionary zoning ordinance.?®

In a time of budgetary crisis, stagnant home building and shrinking tax bases,
communities desperate for new development do not need burdensome regulations such
as inclusionary zoning hampering their ability to resolve their fiscal problems. The Town
Council has subsequently voted to suspend the Ordinance for two years.

25 Ricker, Amanda, Bozeman Daily Chronicle, September 1, 2009

26 2000 and 2010 U.S. Census Data

27 Town of Davie, Florida Building Department

28 “Davie Questions Old Push for Affordable Housing”, Susannah Bryan, South Florida Sun- Sentinel, May 5, 2011
2 |bid
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Longmont, Colorado

In August 2011, the City of Longmont, Colorado voted to end its inclusionary zoning
program after a year-long debate within the community. Longmont is located about 29
miles northwest of Denver and has a population of 86,000.

Although the program managed to produce some units, the City realized that having an
inclusionary zoning ordinance was an impediment to bringing jobs and businesses to
the community in a challenging economy. The repeal did not just take effect for future
housing units, but also lifted all re-sale deed restrictions for housing built under the
inclusionary zoning ordinance. This was seen as an added benefit to existing residents
in the community, akin to a tax break and would provide for an added shot in the arm for
the local community.

In lieu of the repealed ordinance, a stakeholder group was established by the Council to
re-examine the state of housing affordability in the community given the falling real
estate prices. Denver is the only other jurisdiction in the metropolitan Denver area that
has an inclusionary zoning ordinance, and two council members in that city are seeking
to revisit the ordinance.

Montgomery County, Md.

In Montgomery County, only 77 inclusionary zoning units were produced in 2007, an all-
time low in the 36-year history of the program; this after 400 units were produced in
2005, at the height of the building boom.3° This reinforces the notion that inclusionary
zoning programs are highly susceptible to market and economic fluctuations and cycles,
and when affordable housing production is mandated on the backs of the market-price
housing industry.

Santa Fe, N.M.

Santa Fe’s experience with 1Z is further evidence that this tool is best suited for the
strongest markets during the best times. In 2005, the city started enforcing an IZ
ordinance that required at least 30 percent of all new developments be affordable.
However, only 27 out of 181 proposed affordable units have been built and sold over
the last nine years. Meanwhile, the local housing trust says they have 200 — 300 people
waiting to buy an affordable home.

The ordinance was developed during the housing boom without developer input and
when the recession began, it made meeting the requirements of the ordinance
impossible. The 30 percent number was modeled after similar ordinances in more
expensive, higher density areas like San Francisco and Chicago, where incomes are
also higher than in Santa Fe.

30 Montgomery County, MD Department of Housing and Community Services
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In order to reduce the onerous requirements, the city has reduced the required
percentage from 30 percent affordable to 20 percent affordable. Santa Fe also reduced
the affordability term for rental units from 20 years to 10 years. According to staff, this
decision was driven primarily by the city’s interest in encouraging more market-rate
rental housing in the city. The city has also changed the resale requirements. For
example, if a homeowner originally bought a house worth $175,000 for $125,000, and
its value jumped to $250,000 by the time of sale, they would owe the city $75,000
instead of $50,000. The new ordinance allows homeowners to repay only the dollar
amount of subsidy they received when they first bought the house.

New York, N.Y.

In 2014, New York City’s Mayor De Blasio unveiled his plan for an overhaul of the city’s
existing 1Z program. Former Mayor Bloomberg’s model allowed developers to build 20
percent bigger if they set aside 20 percent of the new apartments at below-market rates.
While the program under Mayor Bloomberg remained voluntary, the new program will
be mandatory when building in a targeted neighborhood that has been upzoned for
higher densities. The new program will require developers in those areas to build
projects that are a 20 percent low-income, 30 percent middle-income, and 50 percent
market-rate split.

Opponents still do not believe the changes in the program will produce positive
outcomes. IZ units only accounted for 1.7 percent of housing growth between 2005 and
2013, and the new program isn’t that different from the old program. Additionally, the
inclusionary rents are based on Area Median Income (AMI), which is calculated over an
area that includes both the city and its wealthy suburbs. In 2013, AMI for an average
household in the New York metro area was $77,310; in the city alone, however, the
average family made $50,711.

IZ programs also receive a lot of criticism from the residents they are meant to serve
due to fears of gentrification. Tom Angotti, the director of the Hunter College Center for
Community Planning and Development, argues that inclusionary zoning’s proponents
“deal with housing as if it existed in a free market — as if it were just a matter of
individual apartments combined. But it exists in a land market, where values are
determined largely by location and zoning capacity. In areas with high land values, the
new inclusionary development will just feed the fire of gentrification.”

In New York City, inclusionary zoning could actually incentivize the destruction of
existing affordable housing. Many New York City neighborhoods are filled with rent-
control apartments, often at lower densities than the new inclusionary zoning rules
would allow. The average income for rent-stabilized tenants is $37,000; for rent
controlled tenants it is $29,000. Both are significantly lower than the income targets for
many inclusionary apartments.
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Seattle, Wash.

The city of Seattle has turned the fee-in-lieu concept on its head and instead adopted a
“fee-first” ordinance that gives residential and commercial developers the option to
create onsite or offsite units in lieu of paying the fee. Between 2002 and 2013, in every
case where developers had the choice, they chose to pay the fee.

Cornerstone Partnership analyzed data from Seattle’s Office of Housing and found that
$27 million of fee revenue the city generated from 2000 to 2013 enabled it to bring in
$97 million in federal and state housing funds that would not have been invested in
Seattle otherwise.

This allowed Seattle to produce an affordable home for each $50,000 in fee revenue it
received. A typical downtown high-rise rental project paid a fee of about $150,000 for
each home that would have been required onsite, a lower cost than actually producing
the affordable unit. For these downtown projects, Seattle could use the fee revenue to
produce three times more affordable homes than would have been built onsite.

PROMISING STATE AND LOCAL ALTERNATIVES TO PROVIDING AFFORDABLE
HOUSING

Different markets and different income segments require different tools for improving
affordability. At the lower end of the income spectrum this may be multiple direct
subsidies. For families higher on the income range this may be better planning for
housing and removal of some regulatory barriers to allow the market to function more
efficiently.

Unfortunately, an increasing number of communities today are adopting and imposing
inclusionary zoning in the belief that this approach alone will close this gap. It has
become a politically expedient means for communities to show they are addressing the
affordability problem instead of taking a more comprehensive approach to
understanding and resolving this complex issue.

Most inclusionary zoning programs impose controls that limit the resale prices of such
units for a period of 5 to as long as 20 or even 30 years. The purpose of this is to keep
the housing units affordable, but the result is that owners in these units are barred from
building equity. In an effort to avoid takings challenges and enhance participation in
these programs, such programs also typically offer developers density bonuses and
other incentives such as waivers/reduced requirements and expedited permitting, yet
on-the-ground experience shows that such incentives are increasingly difficult to
achieve in the development approval process today.

Inclusionary zoning should only be implemented with sufficient compensation to
developers and builders and should only be considered as part of a “broad and
comprehensive strategy to address housing affordability at the state and local level that
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closely examines the causes of that problem and relies on a variety of targeted
approaches to address those causes, including direct income and housing subsidies,
removal of zoning and regulatory barriers to provide for sufficient number of housing
units to meet projected growth, rather than relying primarily on mandatory Inclusionary
Zoning.” This is language found in NAHB’s current policy on Inclusionary Zoning.

In order to focus on a more comprehensive approach to funding affordable housing,
NAHB hired Abt Associates to research other non- federal approaches to housing
affordability. Abt provided a 350-page compilation of state and local affordability
strategies entitled “Research on State and Local Means of Increasing Affordable
Housing” (2008) that also includes how these programs are funded, where they've
been used, and the advantages and disadvantages of each. Many communities have
enjoyed significant success with innovative programs designed to address the housing
affordability challenge, and many of the most innovative and successful approaches are
detailed in this extensive but user friendly report.

The report includes 30 detailed case studies that explain how local governments used
these strategies to address their housing affordability needs. These case studies
represent the most comprehensive report ever compiled on the subject of non-federal
solutions. Most of them highlight new examples not previously described in other
reports by such organizations as HUD, the Center for Housing Policy, and the Urban
Land Institute.

The Abt Associates report focuses on three types of strategies:

e Land use strategies, such as planning, zoning, and novel development
strategies;

e Financial strategies, including property taxes, other taxes, state tax credits,
impact fee waivers, regional financing approaches, and other sources of
financing;

¢ Other initiatives, such as informational strategies, organizational strategies,
reforms to zoning and development codes, and state legislation.

The Abt Associates study also found that the most successful places rely on an array of
strategies to encourage affordable housing, and that the strategies that get the most
press are not necessarily the most effective.

A good example is a case study of North Kingstown, RI, which used a variety of
strategies, including state mandates and guidance for local planning and a significant
density bonus and streamlined permitting program for developers.

Emeryville, CA established zoning codes and development regulations to encourage
infill and brownfields development, high-density housing and mixed-use development.
Among the successes is Emeryville Warehouse Lofts, which includes 140 lofts, 129
other residential units, 7,000 square feet of retail space, a 4,500 square-foot landscaped
courtyard and a renovated parking structure.
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Since the report was published in 2008, there have been other interesting
developments. The HOME Connecticut statute, officially known as the Housing Program
for Economic Growth, was created by the state in June 2007 to provide incentives to
municipalities that voluntarily choose to expand their array of mixed-income housing
options, as well as financing to developers of affordable housing. Under the law,
municipalities may qualify for planning and technical assistance grants of up to $50,000
to determine what housing options are needed and whether suitable locations can be
found. Municipalities that agree to create housing in responsible growth locations (near
town centers, transportation facilities, or existing or planned infrastructure) must meet
two criteria: (1) to create Incentive Housing overlay Zones (IHZs) with minimum
densities of 6 single-family, 10 duplex or townhouse, or 20 multifamily units per acre;
and (2) ensure that at least 20 percent of the units in the zone are affordable to
residents earning 80 percent of the area median income or less.

In return, municipalities that meet those two criteria receive from the state (1) zoning
incentive payments of $2,000/unit that could be built in the designated IHZ (e.g. 100
units in the zone = $200,000; payments are for both market-rate and affordable units);
and (2) building incentive payments of $2,000/multi-family unit or $5,000/single-family
unit at the time that building permits are issued in the IHZ.

The statewide funding is combined with local and federal resources to help buy down
the cost of affordable housing units. Local non-profits and non-profit builders are crucial
as the builders of these homes. Community banks, such as Liberty Bank, the United
Way, and federal sources such as Federal Home Loan Bank of Boston provided low-
interest financing to developers.

Municipalities may create as many IHZs as they want, but no single zone can be larger
than 10 percent of the municipality’s land area, and all zones can total no more than 20
percent of the municipality’s land area. To date 55 municipalities have either received or
are in the process of applying for grant funding to help implement an Inclusionary
Housing Overlay Zone.

In Charlotte, North Carolina, the city and building community worked together in
unprecedented fashion to establish affordable housing strategies that both worked for
the building industry and addressed Charlotte’s problems with concentrated low-income
housing. Housing Charlotte 2007 was a combined city and community task force
recommending that the city explore giving a developer conventional financial incentives
to include low-income units, such as density bonuses and expedited permitting
processes.

More innovative approaches suggested would be to use money from the city's Housing
Trust Fund to help builders comply with regulations that increase the cost of building,
such as the city's tree ordinance and Urban Street Design Guidelines; subtle re-zoning
techniques, such as re- introducing duplex zoning in single family communities, to allow
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for affordable higher density re-zoning in stable neighborhoods; and other locally
financing sources and tax credits to assist developers building affordable housing.

The city of Boulder, Colorado has some of the most expensive housing in the state and
scarce land available for new construction. In order to provide an affordable, single-
family option for residents, Thistle Communities and Allison Management partnered to
develop Yarmouth Way, a 25unit development featuring 10 affordable units and 15
modestly priced market-rate units.

Approximately three-quarters of the city’s permanently affordable homes are one- or
two-bedroom units, and less than 10 percent of these affordable properties are single-
family detached units. This project includes a mix of attached townhomes, duplexes,
and single-family detached homes. The non-profit and for-profit development team
partnered to acquire a vacant parcel and the ratio of market-rate to affordable units
allowed the sales of market-rate homes to offset the losses associated with the deed-
restricted units. The project’s 10 deed-restricted units constitute 40 percent of the
development, double the number of affordable units required under Boulder’s
ordinance.

The lesson to be learned from this model is through the development of offsite units that
is required by the city of units cannot be build onsite. The developers coordinated
directly with another developer to meet their 5-unit obligation at Yarmouth Way, with the
Yarmouth Way developers receiving a $100,000 in-lieu payment for each additional
affordable unit provided. In addition to the transfer of in-lieu fees, the project benefitted
from financial assistance in the form of an interest-free loan for predevelopment costs
provided by NeighborWorks America.

CONCLUSION

Households continue to struggle to find housing that meets their needs at a price they
can afford. Many are still forced to commute long distances, pay a disproportionate
share of their incomes on housing, or live in housing that simply does not meet their
needs.

The reality is that inclusionary zoning may not work at all in some markets, and may
actually worsen the shortage of affordable housing in others. In fact, as pointed out
through the case studies described in this paper, inclusionary zoning often provides far
less affordable housing and in a far more cumbersome way than many of the traditional
affordable housing programs such as HOME, CDBG, non-profits and the low income
housing tax credit have been able to provide for.

An interesting phenomenon related to the recession is the impact it had on inclusionary
zoning programs. Inclusionary zoning units that are repossessed by the bank need to
be resold to below market rate incomes, but often this can be difficult to ensure in the
public auction process. It added yet another layer of complexity and challenge to an
already tedious affordable housing program.
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The research by Abt Associates demonstrates that there are successful alternatives to
inclusionary zoning that can have a far greater impact in meeting the housing needs of
low- and moderate-income families.
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