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self-sort  based on  their preferences,
Those who zbhor and thoge who tolerate
- sexually explicit, apeech can seek out like
minded people and settle in communities
that share their views on what is neeept-
able for themseives and their children
This sorting mechanism, however, does net
exist in cyberspace; the andience cannot
seli-segrepate.  As a result, in the context
of the Internet this shield also becomes 2
sword, beczuse the community that wighes
to live without ecertain wmaterial vids nol
only itself, but the sutire Infernet, of the
offending spesch.
In sum, I would affirm the jutgment of
the Court of Appeals and therefore re-
spectiully dissent.
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Adult businesses brought § 1983 ae-
tion, challenging city ordinance prohivit-
ing aperation of multiple adull businesses
in single building. The Uitted States Dis-
triet Court for the Central Distriet of Cale
Horpia, Dean P. Pregerson, J., granted
surmmary jodgment for busipesses. Cify
appeaied. The Ninth Cireuit Court of Ap-
peals, Michael Daly Hawkins, Cireuit
Judge, 222 F3d 719, affirmed. Certiorari
wag granted. The Supreme Court, Justice
O'Comnar, keld that city could reasonably
rely on police departinent giudy eorrelat-

*The syllabus constitutes no part of the opinion

of the Court but has been prepared by the-
Prep, A

Reporter of Becisions for the convenience of
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ing erime patterns with concentrations of
adult  businesses when opposing  busi-
nesses’ First Amendment challengs.

Reversed and remanded,

Justice Sealis concarred and filed
opinion.

Justice Kennedy eoncurred in judg-
ment and fled opinion,

1. Congtitutional Law ¢=98(3)

Reducing crime is & substantial gov
ernment interest, for purpose of justifying
fime, place and manner regulation of
speech. UB.C.A Const.Amend. 1.

%, Constitutional Law o=00.4(3)
Theaters and Showsy =3
City could reasonably rely on police
department study correlating crime pat-
ferna- with concentrations of adult busi-
nesses when oppesing Fivst Amendment,

challenge fo ordinance barring move than

ong adull entertainment business in same
building, even though study had focused on
single-use establishments; study fairly sap-
porfed oity's rationale for ordinance. (Per
Justice (¥Connor, with the Chief Justice
and twe Justices conomrring and one Jus
tiee conewrring In judgment). US.C.A
Cons{ Amend. 1.

Syllobus *

Based on its 1877 study eonchuding
that conesntrations of adult entertainment
estublishments are assoeialed with higher
crime rates in surrcunding communities,
petitioner ety enacted an ordinance pro-
hibiting such enterprises withip 1,000 feat
of each other or within 500 feet of 2 reli-
gions institation, sehool, or public park

Loe Angeles Manjeipal Code § 12.70(C)

(1978}, Because the ordinance's method of
caleulating distimess ereated a loophole
permifting the concentration of muliiple
adult enterprires in 2 single structure, the

the reader, See United Stotes v, Detroie Tim-

ber & Lumber Co,, 200 U5, 321, 337, 26 .00
282, 50 [.Ed. 499,

"EXHIBIT
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city later amended the ordinanee to pro-
hibit *more than sne adult entertaimment
- business in the same building,” § 12.70(C)
(1983). Respondents, two adult establish-
ments that openly operate combined hook.
storesfvider  arcades in violatlon  of
§ I8T0(C) a8 amended, sned under 42
U.8.C. § 1983 for declaratory and injune-
tive relief, alleging that the ordisance, on
its face, violates the First Amendment.
Finding that the ordinance wag not a con-
tent-neutral regulation of speech, the Dis-
triet Court reasoned that meither the 1977
study nor & report cited in Hurt Rook
Stores v Edmisten, 4 Fourth Clreuit sase
uphoiding n similar statute, supported a
repsorable bellal that multiple-use adult
establischments produce the secondary ef-
Tecta the ity asserted as comtent-neuiral
jusiifieations for its prebibition. Subject-
ing § 1270(C) to styief serutiny, the court
granted respondents sumimary judgment
beeanse i felt the city had not offered
evidence demonstrating that s prohihition
wa§ necessary te serve a compailing gov-
emment inlerest.  The Ninth Ciremit af-
firmed on the different ground that, even if
the ordinance were content neutral, the
city falled to present evidenee upen which
# could reasonably rely to demonstrate
that its repuiation of multiple-use estab-
Hishments wag designed to serve its sub-
stantial interest in redueing erime, The
eourt therefore held the ardinance invalid
onder Kenlon v Plagtime Theoives, Ine.,
475 L1641, 106 8.C14 99K, 89 L.Ed2d %6

Held: The judgment {s reversed, and
the cage is remanded.

282 ¥.3d 719, reversed and remanded.
Jugtice O'CONNOR, joined by THE

CHIEF JUBTICE, Justice SCALIA, and

Justies THOMAS, concluded that Los Ane
geles may reasonably rely [oeon iie 17T
study to demonstrate that its present bay
on  multipleuse  adult  establishments
serves s intevest in reducing crime. Pp,
17331738,

{a) The 1977 study’s central compo-
neni is 2 Los Angeles Poliee Department

report indicating that, from 1965 to 1975,
arime rates for, e, robbery and prostita-
tion grew wueh fastey in Hellywood, which
had the city’s largest concentration of
adolt establishments, than v the city as 2
whole. The ity may ressenably rely on
the police department's conclusions re-
garding evime patterns to overdome sum-
mary judgment. In finding to the con-
trary on the ground that the 1977 study
focused on the effect on crime rates of a
coneentration of establishments—not 2
concentration of eperations within 2 single
establishmett~-the Ninth Cireult misun-
derstood he study's implications, While
the stody revesls thal avems with high
concentrations of adult establshments are
assoeiated with high crime rates, such ar-
2as are also areas with high concentrations
of adult operations, albeit sack in separate
establishments. 1t was therefore consfs-
tent with the 1977 study’s findings, and
thus reasonable, for the ity to jofer that
reducing the eancentration of adult opera-
tions in & neighborknod, whether within
separate ecstablishiments or n one large
establishment, will vednee crime rates.
Neither the Ninth Cireuit nor respendents
nor the dissent provides any ressen io
question the cify’s theory, If this Court
were to sceept thelr view, It would effec-
tively require that the city provide evi-
dente that not only supparts the olaim that
its ordinanee serves an importsnt govern-
ment fnterest, bui alss does not provide
sppert for any other approach to serve
that inferest. Remiow specifically refused
to set such a high bor for municipalities
that wart to address merely the secondary
effects of protected speech. The Court
there held that & municipality may rely on
any evidence that is “reasonzbly believed
to be relevant” for demonstratizg a con-
nection hetween speech and a substantial,
independent government inferpst. 475
ULS, at H1-52, 106 S.Ct. 925, This is 5ot
to say that g municdpality can get awsy
with shordy data or ressoning, The ru-
nieipality's evidence must fairly support its
vatienale for its ordinunce, If platntiffs
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il to east direct doubt on this rationaie,
aither by demonstrating fhat the munjei-
pality's evidence does not suppart i ratie-
nale or by farnishing evidence that dis-
pates the municipality's faetual fndings.
the muonicipality meots the Renlon stan-
dard. ' If plaintiffs succeed in casting
doubt on # municipality’s retionale in ei-
ther manrner, the burdan shifty back ta the
munieipality to supplement the yecord with
evidance renewing support for a theory
that, justifies its ordinance. Ses, eg, Brie
o Pop's AM, BZ9 UL 277, 208, 120 8.0t
1382, 146 L.EA2d 265. This case it ot a
very early stape in thiw process. Ft arrives
0T & stnmary Jadgment motion by respon-
dents defended only by complaints that the
1077 study fails to prove that the eity's
Justificafion for its ordinance is nedessari-
Iy, correct. Tharefore, it must be con-
chuded thai the city, at this stage of the
litigalion, has complied with Renton’s evi-
dentiary requirement. Pp. 1783-1738,

(b) The Court need not resolve the
parties” dispute over whether the #ty can
rely air evidence from Hard Book Siores o
overcome sumumary judgment, nor respan-
dents’ alternstive argument that the ordi-
nanee i3 not a time, place, and manner
reguiation, but is effeetively a ben on adult
video arcedes thut must be subjected to
striot seruitoy. P, 1738,

dustice KENNEDY conelded that
this Court’s precedents may allow Log An-
geles o impose its regulation in the exer-
cise of the zoning authority, and thel $he
city is not, ab least, to be foreclosed by
summary judpment. Pp. 17301744,

0} Under Remiow v Plogtime The-
abres, Ine, ATE (LS, 41, 106 S0t 925, &
L.Ed2d 29, if 2 city can deeresse the
erime and blight associated with adulf
businesses hy exerdsing its zoning power,
gnd &b the same thme leave the quantify
and accessivility of speech substantisily
undiminished, there 15 no First Amend
ment objection, even If the measure identi-
fies the problem outside the esiablish-
ments by reference to the spoech ingide—
that is, ever if the measure is content
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based. On the other hand, a city may nat
regulate the secondary effects of spoech by
suppressing the speeeh itself. For exam-
ple, it may not impose 2 content-based fee
ot tax, sea Arkanans Frilers” Projeol, Tnd
v Raglond, 481 118, 221, 230, 07 S.CL
1722, 95 L.Ed.2d 209, even i the govern-
ment purports to justily the fee by refor
ence to secondary effects, see Fovsyth
Cownty v. Nulionalist Movemeni, 505 U8,
123, 134135, 112 5.Ct 2895, 120 L.Ed.2d
101, That the ordinance af isane is move &
typical land-use restriction than a law sup-
pressing spesch is suppested by the fact
thal 1L 3 not Emifed fo expressive activi-
ies, but extends, e.g. to massage pariors,
which the ity has found to cause the ssme
undesivable secondary effects; ko, & {5
Just ene part of an elaborate web of Jand-
use regulstions intended to promote the
social valie of the land a5 2 whele without
suppressing some  activities or favoring
others. Thos, the ordingnce is rot so sus-
pect that it must be subjected to the siriet
sertitiny that contenl-based laws demand
in other instances. Rather, it calls for
intermediste serutiny, s Fentow held
Pp. 17861741,

th) Renton's deseription of an ordi-
namce gimilar to Los Angeles’ as “oontent
neutral,” 476 UK., at 48, 106 8.0t 926, was
something of & fiction. 'These ardifiances
are confent based, and should be go de-
seribed,  Nevertheless, Remtow's esniral
helding is sound. P, 1741, '

{ay The necessary rationale for apply-
ing intermediate sorutiny is the promise
that zoning ordinances like the one af issue
may reduce the costa of secondary effects
withon! substantially reducing speach, I7
two adnit businesses ave under the same
reof, an ordinancs requidings, them to
separate will have one of (wo resulte: One
business will either wove elsewhere or

clese. The city’s premise cannot be the
lafter. The premise must be that bus-

nesgss--aven those that have always been
under oune roof—will for the most part
disperse rather than shut down, thal the
quantify of speech will be substantially
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undiminished, and that tota! recondary of-
fscts will be significantly reduced. As to
whether there Is sufficient evidence o sup-
port this propogition, the Court bus consig-
tently held that & ciby must have latitnde
to experiment, al lenst al the outset, and
that very littie evidence is required. Soe,
ag. Hemiow, supre, at B1-52, 108 S.Ct
925, Here, the proposition to be shown. is
supporled by common experience znd a
study showing u correlation betwesn the
coneentration of adull establishments and
erime.  Assuming that the stady supports
the city's original dispersal ordinance,
most of the necessary analysis follows, To
Justify the erdinance at issue, the city may
irfer——irom s study and from its own
experience—that two adult bushesses on-
der the same roof wre ne better than two
next door, and that knocking down the
wall between the two would not ameliorate
any undesirable secondary eflects of thair
proximity 1o one another. If the diy's
firet ordinance was justified, thesefore,
then the second is foo. Pp, 1741-3743.

(d} Beeause these  considerations
seem well encugh established in eomimon
experience and the Cowrt's case luw, the
ordinanes sarvives summary judgment
Pp. 17431744, .

('CONNOR, J., announced the
Judgmens of the Court and delivered an
opinion, in whick REHNQUIST, C.J, and
SCALIA and THOMAS, J.J., joined.
SCALIA, J,, fled a coneurring opision,
post, p. 1738, KENNEDY, T, filed an
opinion conetrring in the judgment, post,
p- 1738, SOUTER, J,, filed & dissenting
oginior; in which STEVENS and
GINBBURG, 49, joined, and In whieh
BEEYER, I, joined ag to Part IT, post, p.
Prd4, )

Michael L. Klekner, Los Angeles, CA,
for petitioner,

John H. Weston, Les Angeiss, CA, for
respondents.

For U.S. Supreme Court briefs, see:

2001 WL 535665 (Pet.Briel
Z001 WL 15875798 (Resp Brief;
2601 WL 1104728 (Reply. Brief)

gzeduetive 'CONNOR announced the
Jadgoent of the Court, and delivered an
opiniox, in which THE CHIEF JUBTICE,
Justice SCALLA, and Justice THOMAS
Join.

Lps Angeles Municipal Code § 12.70(C)
(1983), a5 amended, prohibits “the estab-
lishment or rwintenance of more than one
adult entertainment business s the same
budiding, strecture or portion thereof”
Respondents, two adult establishments
that each operated an adult bookstore and
ap adolt vides areade in the same building,
filed 2 suit under Rev, Stat § 1979, 42
DS § 1983 (1594 ed., Supp. V), alleging
that § 12.70(C) vioiates the First Amend-
ment and seeking declaratory and injunc-
‘tive refief  The District Cowrt granted
sumysary judgment Lo respondanty, finding
that the «ty. of Los Angeies’ prohibition
was 2 content-based regulation of speech
that failed sirict sevufing. The Court of
Appeals for the Ninth Cirenit affirmed, bot
on different groomds. It heid that, even if
§ LT were o content nentrsl regula-
tiorn, the ety faflod to demonstrate that the

_lgeprohibition was designed to serve a sub-
gtential governmant inferest. Specifically,
the Courl of Appesls found that the city
falied to present evidence upon which it
could ressonably rely o demonsirate a
link between miltiple-use adult esiabiish-

- ments and negative secondary effacts,
Therefore, the Court of Appeals held the
Log Angeles prohibition on such. emablish.
ments tavalid under Hemtow v Plagiime
Themtres, fme, 475 TS, 41, 106 8.0t 925,
8% L.RdZd 25 (3P86), und ite precedents
interpreting that case. 222 F.3d 719, 7283
T2R-[2060). We reverse and remand. The
aty of Los Angeles may resscnably rely
on & study it condueted some years before
enucfing the present version of § 12,7010
to demonstrate that its ban on mudfiple-uce
-adult establishroents serves its interest in
reclucing erime:
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In 1977, the sity of Loz Anpeles conduct-
o & comprebensive study of adult estab-
lishments and concluded that concentra-
tiong of adull businesses are sssociated
with higher rates of prostitution, robbery,
asganits, and thefts In surrounding convan-
nities. Bee App. 35162 (Les Angeles
Dept. of City Planning, Stady of the E&
facts of the Concentration of Adult Entar-
tainment Fstablishments in the Citp of
Los Anpeles {City Plan Case No. 26475,
City Councl File No. 74-4521-83, June
1977);.  Accordingly, the eity enacted an
orginance prohibiting the sstablishment,
substantial enlargement, o transfer of
ownership of an adult arcade, bookstors,
cabarel, motel, thealer, or massage parlor
or & place for sexual encounters within
LOOG feet of another such enterprize or
within 300 feet of any religious nstitution,
schpol, or public park. See Los Angelos
Municipal Code § 12700 (1878},

There is evidence that the mtent of the
eity covueil when enacting thiz probibition
wat not only to disperse distinet adult
establishmenis housed in separate huild-
ings, but also fo disperse distinet adult
‘businesses operated under common ownar-
ship and housed in 2 singde structure. See
App. 28 jallos Angeles Deph. of ity
Manning, Amendment—Proposed  Ordi-
nance to Prohibit the Establishment of
More than One Adull Entertainment Bush-
ness 4t a Single Location (Gity Plan Case
No. 26475, City Council ile No. 82-0155,
Jan. 18, 19831 The ordinance the city
enadded, however, directed that “{thhe dis-
tance betwesn any two adult eniertain.
ment businesses shall be menssred in 2
straipht fine ... from the closest exterior
structaral wall of each business.” Les An-
geles Municipal Code § 1270(D) (1978).
Bubsequent to enactinent, the city realized
that this method of caiculating distances
created 2 loophole permitting the concen-
tration of muliple adult enterprises in s
single structiurs,

Concernad that allowing an aduit-orient-
ed department store to replace s atrip of

122 SUPREME COURT REPORTER
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adult establishments could defeat the zoal
of the original ordinance, the ety counel
amended § 12.70(C) by adding & prolibi-
thon on “the establishment or maintenance
of maore thap one adult entertaimment busi-
ness in the same building, struetwre or
partion thereof” Leg Angeles Municipal
Code § J27HC) (1983, The amended or-
dinance defines an “Aduil Entertainment
Business” as an adult arcade, bockatore,
cabaret, motel, theater, or maessage parior
or a place for sexusl encourders, and notss
that ench of these enterprises “shall consti-
tute u separate adull entertaimment busi-
ness even if cperated in conjunction with
another aduil entertainment business at
fhe same establishment” § 12707
The ordinence uses the term “business” to
refer fo certaln Lypes of goods or servieeg
sold in adult establishments, rather than
the establishment liself. Relevant for pur-
poses of this case ave also the ordinance’s
definitions of adult bookstores and ar-
eades.  An “Adult Baolkatore” Is &n opeta-
tdon that “har as a substantial portion of
its stock-in-trade and offers for sale” print-
ed matter and videocaasettes that empha-
size the depietion of specified sexual zetivi-
ties. § I2TOBY2Na)  An sdul areade is
an epersfion whers, “for any forn of eon-
sideration,” five or fewer patrons together
may view fims or ﬁdeacassettewathat
emphagize the depiction of specified sexual
activities. § 12.70(B)(1).

Respondents, Alameda Books, Ine., and
Highiand Books, Inc., are two adult estab-
lishments operating in Los Angeles. Nai-
ther is located within 1,000 feet of another
adult establishment or 500 feet of any reli-
gous institution, puble park, or school
Bach esiablishment occuples less than
3000 square feel. Both respondents rent
and sell sexually oviented products, inclug-
ing videotassettes.  Additionaily, both pro-
vide booths where patrons can view video-

. cagsettes for o fee.  Although respondents

are located in different buildings, each op-
erates its retal] salos and rental operations
in the same commercial space in which its
vigeo booihs are located. There are mo
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physical distinctions hetween the differen:
operations within each egtablishrent and
cach establishment has only ons entrance.
222 F.ad, at 721. Respondents concede
they are openly operating in vielation of
§ 1271005 of the cify's ende, s amended,
Brief for Kespondenis 7; Brief for Petj
tiomer 4,

After 2 dty building inspeetor found in
1965 that Alamedn Boeks, Inc., was oper-
sting both us an adult booltore and an
adult arcade in victation of the city's adult
zoning regulations, respendents joined as
plaintiffs and sued onder 42 VS0 § 1983
for deciaratory and injunciive relief to pre-
veri enforcement of the ordinance. 228
P3d, at 721 At issue in this mase is rount
{ of the coviptaint, which alleges a facial
violation of the First Amendment. Both
the eify and respondents fled eross-mao-
tions for sunwnary jodgment.

The District Court for the Central Dis-
triet of Californis inftially denfed both mo-
tions on the First Amendment issues in
evant I, concluding that there was “a gen-
uine issue of fact whether the operation of
& eombimation video rental and video view-
ing business leads fo the harmfal second-
ary effects srsociated with u eoncentration
of seperate businesses in a single arban
ares”  App, 255, After respondents filed
& motion for reconsiderstion, however, the
District | Court, foumd that Los Angeles’
protibition on multiple-uze aduls establish-
mente was not a content-nentral regulation
of speech. App. to Pet. for Cert. 51 It
reasuned that reither the city’s 1977 study
nor a report cited in Hart Book Stores o
Bdmasten, 612 ¥.24 821 (C.A4 1979) (p-
holding a North Carsling statute that also

“banned muliple-use agolt establishmeanty),
supported a reasonable belief that muli.
ple-use adult establishments produced the
sevondary effects the ity azeerled as con-
tent-nentral justifications for its prohibi-
tion,  App. to Pet. for Oert. $4-47
Therefore, the District Court. proceeded to
subject the Los Angeles ordinance to
strict serutiny.  Because i felt that the
ity did rot offer evidence to demonstrate

. sutbstantis]

that fis prohibition is necessary to serve &
eompelling government intevest, the Dis-
triet Cowrl, granted summary indgreent. for
respondents and issued o permanest in-
Jjunction enjolning the enforeement of the
ordinance against respondents, Jd, at 51

The Court of Appeals for the Ninth Ci-
coit  affrmed,  although  on  different
prounds,  The Court of Appeals deter-
mined that &t did not have to reach the
Disiriet Court’s decision that the Los An-
geles -ordinence was contert based he
cause, even If the ordinance were content
nentral, the ety fafled to present evidenes
upon which it counld ressonably rely io
demonstrate that its vegulation of muai-
pie-use  esteblishments i “desipned
serve” the city's substantial fnferest in re-
ducing crime. The challengad ordingnce
was therefore invalid under Renion, 475
U5 41, 108 .01 925, 89 L.Ed.2d 20, 222
Fad, at 723-724. We granted certiorari,
H82 1.8, 902, 121 8.CL 1223, 149 LE4d.2d
134 (20013, to clarify the standard for de-
termining whether sn ordinance serves a
povernment interest uander
Feniom, supre.

il

In Eenion 1. Pluitime Theotres, inc.,
s, this Court eonsidered the validity of
& munieipal ordinanee that prohibited any
adult movie theater from loeating within
1000 feet of any residential wone, family
dwelling, elurch, park, Jpuor school.  Our
analysls of the ordinance groceeded in
three steps. First, we found that the ordi-
nance did nol ban adualt theaiers altogeth-
ar, but merely required that they be dis-
tanced from cerfain semsitive locations,
The ordinance was properly avalyzed,
therofore, #8 a fime, place, and manner
vegulation. Id, at 46, 106 S.CL 925 We
nest considered whether the ordinancs
was eontent neutral or corfent based. If
the reguintion were content based, it would
be considered presumptively imvalid and
aubject to siriet serutiny,  Simom &
Schuster, Ine. v Members of NV, Sate
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Crime Vietims B, 502 118, 105, 115, 118,
L2 3.Ct 501, 136 LEd24 475 (1991):
Arkonsas Writers' Project, Imc. v Regp-
land, 487 U8, 221, 230-2%1, 107 S.Ct
1722, 95 LEd2d 208 (1987). We held,
howsver, thal the Henton ordinance was
aimed not at the content of the fms
shown ab adult theaters, hut rather al the
secondary effects of such theaters on the
sureounding community, namely, at crime
raies, property values, and the quakity of
ihe city's neighborhoods. Therefore, the
orclinance was deemed content neutesl,
Reabon, supra, at 4749, 106 3.0t 425,
Finally, given this {inding, we stated thai
the ordinance would be upheld so long s
the city of Renlon showed that ite ordi-
nance was designed to serve a substantial
government, infarest and that reasonable
alternative svenuss of cornmunioation re-
mained avallable. 475 108, a8 B0, 106
8.CL 925, We concluded that Rentor had
met this burden, and we upheld its ordi-
nanee. fd, at 51-84, 108 8.0t 925,

The Couwrt of Appeals applied ihe same
analysis to evaluate the Lot Angeles ordi-
nance challenged in this cuge, Firgt, the
Court, of Appeals found that the Lo Ange-
les ordinance was not 2 complete ban on
adult entertainment establishments, but
ruther & sort of adult zoning reguiation,
which Renlon considered a time, place,
and matmer regulation. 225 F3d, at 728,
The Cowrt of Appezals turned to the second
step of the Reufon analysie, but did not

diaw any conclugions about whather the

Los Angeles ordingnee was content based.
I explained thal, even i the Los Angeies
vrdinance were content neutral, the city
had falled to demropstrale,y as required
by the third step of the Kenion analysis,
thal ifs probibition on multiple-use adult
estabiishments was designed fo serve its
subslantial interest in reducing crime
The Coart of Appeals noted that the pri-
mery evidence relied upon by Los Angeles
to demonstrate a link between combination
adult businesses and harmful seeondary
effects was the 1977 atudy conducted hy
the ecity’s planning department. The
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Court of Appeals found, however, that the
vty eould not rely on that study because it
did not “ ‘supper{t] a reasonabic beliel that
{thel combination {of] businesses ... pro-
dueed harmful secondary effecis of ithe
type asserted) " 222 P A4, ab 7. For
similer reasons, the Gowrs of Appeals zlso
rejected the city's attempt to rely on a
veport on bealth conditions inside adult
video sreades desoribed in Hwrt Book
Stores, supro, & case thal upheld 2 North
Carolina stalute stmilar to the Los Angeles
ardinance ehallenged in this ease.

The cantral companent. of the 1577 study
is & report on city erime patterns provided
by Lhe Loz Angeles Palies Department
That vepart indicatod that, during the peri-
ot from 1965 to 1975, certain crime rates
grew much faster in Hollywood, which had
the Jargest concentration of adul estab.
lishments In the eify, than in the city of
Los Angeles as & whole. For example,
vobberies increased 3 fimes faster and
prostitution 15 tmes faster in Hollywood
than eitywide, App. 124-125.

[13 The 1977 study also contains re-
poris conducted directly by the staff of the
Los Angoles Planning Department that ex-
amine the relationshp between adult es-
tablishments and property values, These
staff reports, however, are inconciusive.
Mol swprisingly, the parties foeus their
dispute befare thiz Court on the report by
the Los Angeles Police Department. Fe-
cange we find that reducing crime Is 2
subsgtantial government interest und that
the police department report’s conchisions
regavding erime patierns may reasonably
he reliad npon to overceme sunmary judg-
ment aguinst | pathe city, we also focus on
the portion of the 1977 study drawn from
tbe police department report.

The Court of Appeals found fhat the
1877 study did not reasonably zupport the
inference that & roncentration of aduit op’
erations within a single aduli establish-
ment produced greater levels of crimingl
activity because the study focused on the
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effect that & concentration of establish-
ments—nol & concentration of operations
within 2 single establishmest—had on
crime rates. The Cowrt of Appeals point-
ed oub that the study treated combination
adult buokstore/arcades zs single estab-
lighments and did not study the effoct of
any separate-standing adult bookstore or
greade. 222 .34, af 724.

21 The Court of Appeals misunder-
stood the implications of the 1977 siudy,
While the study reveals fhat aress with
high eoncentrations of aduit establish-
ments are msocdated with high crtme
rates, aress with high cencentrations of
adult establishments are also aress with
high concentrations of adull eperations, al-
beit each in separate estahlishments, 1t
was therefore eonsistont with the findings
of the 1977 study, and thus reasenable, for
-Los Anpeles to suppose that a concentra-
tion" of adult establishments is sorrelated
with high erime rates beexose & concentra-
tien of operstions in one locale draws, for
example, & greater concentration of adult
eansumers to the neighberhood, and a high
dengity of such consumers either atiracts
or generates eriminal activity, The as-
sumption behind tiis theory is that having
2 number of adult sparations in oue single
adull establishment draws the same dense
fool traffic as having a number of distinet
aduls establishments in elose proximity,
much as minimalls and department, stores
similarly atiract the crowds of eonsumers.
Brief for Pelitioner 28, Under this view, it
is rational for the city io infer that redue-
ing the conventration of adult operations in
& neighborhood, whether within separate
estabilshmenis or in one large estsbish-
ment, will reduce erime ratex.
lgpNeither the Courl of Appeals, nor
vespondents, nor the dissent provides any
reason 1o question the city's theory. In
particnlar, they de not offer a compeating
theory, et alone data, that explaing why
the elevated crime rates in neighbarheods
with a concentration of adulf estsbiish.
ments can be aliributed entirely to the

resence of permanent walls between, and

separate entrances bo, each individual
adult operafion. While the eify certainty
bears the burden of providing evidence
that supports a link bebween cencentra-
tions of adult. operations and asserted see-
ondary effects, It does not bear the hurden
of providing evidence that raes out every
theory for the link between concentrations
of adult establishments that is inconsistent
with {ts gwn.

The error thst the Cowt of Appeals
made iz that It required the city to prove
thit it theory sboub & eoncentration of
aduit operations attracting crowde of cus-
tomers, much like & minimall or depari-
ment siove does, is a necessary. conge-
guence of the 1977 study. For example,
the Court of Apheals refused to allow the
city to draw the inference thal “the expan-
sion of an ndult bookstere to include an
adult areade would ineresse™ business ze
tivity and “produce the harmfia] secondary
effects identified ir the Study.” 292 F.3d,
at 726. 1t rensoned thab such an inference
would justify Hmits on the inventory of an
adult bookstore, not 2 ban an the combing-
ton of an adult bookstore and an adult
weade. The Court of Appeals simply re-
placed the city's theory—ihat having many
different operations in close proximify at-
fracts erowds—awith s own-—that the size
of an operation stivacts crowds, If the
Court of Appeals’ iheory is correct, then
inventory Hmits make mere sonse. IT the
City's theary is correct, then a prohibition
on the combination of businesses makes
more sense. Hoth fheories are consistent.
with the data in the 77 study, The
Court of Appesls’ analysis, however, im-
pileitly requires the city to prove that ifs
theory ir the only one thal ean plausilsdy
sxplain the &aw._m,{bec&uae only in this
mammer can the diy refute the Court of
Appesle’ logic,

Respondents make the same logiesl er-
ror as the Court of Appeals when thay
anggest that the ety’s prohibition oo mul-
uge establishments will raise erime rates
in certain neighborhoods becanse i will
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forve certain adult businesses to relocate
fo areas without any other aduit bhusi-
neases. Respondents’ claim assumes that

the 1977 study proves that all adult husi-

nesses, whether or not they are located
near ofher adull businesses, penerste
arimé. This is 2 plausible reading of the
resulis from the 1977 study, but respon.
dents do not, demonstrate that it is a com-
pelled reading.  Nor do they provide evi-
dence that, refutes the eliy's interpretation
of the study, under which the city’s probi-
hitien should on balanee reduce crime. If
this Gourt were hevertheless to accept re-
spendents’ sperulation, i would effeciively
reguire that the city provide evidence that
not only supports the elaim that ity ordi-
nance serves an important government, in-
terest, but also does not provide support
for any othey approach {o serve that infer-
oat.

In Renton, we specifically refused to set
such & high bar for muniipslities that
want to address merely the secondary of
fects of protected speech. We held that a
municipality may rety on any evidencs that
is *reagonably believed to he relovant” for
demonstrafing & connection  hetween
speech and a aubstantizl, independent gov-
ermment {nterest. 475 U8, at 51-52, 108
8.0t 925; eee alse, ag, Barnes v Blen
Theadve, Irec, BO1 UK, 580, 584, 111 8.0t
2456, 116 L.Ed.2¢ B64 (1091 (SOUTER,
J. coneurring ir judgment) {(permitting
municipelity to uge svidanes that aduls the-
aters are correlated with barmful seeond-
ary effeats to suppert ifs claim that nude
dancing i lkely to produce the same of-
feote),  This is not te say that & municipal-
Ly ean gel away with shoddy data or res-
soning.  The municipality’s evidence must
fairly suppert the muonicipality's rationale
forits ordinance. If plaintiffs fail io cast
direct doubt on thie rationale, sither hy
demonstrating that the munieialily's,, ev-
idence does not support its Tationale or by
farnishing evidence that disputes the mu-
ricipaiity's factunl findings, the munieipsli-
ty meets the standard set forth in Renton.
I plainiifls sucesed in casting doubt on =
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municipality's rationale in either manner,
the burden shifts back to the municipaiity
fo gupplement the record with evidence
renewing support, for a theory that justi-
fies its ordinance. See, ag, Erie v Pep’s
AM., 529 U.S. 277, 298, 120 5.0, 1982
146 L.Ed.2d 285 (2000) (plurality opinion).
This case is at & very eariy stuge in this
procese.  Ib areives on a summary judg-
ment motion by respondents defended only
by complaints that the 1977 study fafls w
prove thal the cily’s justifieation for is
ordinanes & necegsarily correet. There-
forg, we conclude that the city, st this
stagre of the Hiigation, has complied with
the evidentiary requirement in Renton.

Juztice SOUTER favlts the eity for raly-
ing on the 1977 study not beeause the
study fails fo soppert the eity's theory thas
adult department stoves, like adult mini-
malls, atiract evstomers and thus erime,
but hecause the city dees not dempnstrate
that freestanding single-use adult estab-
Hshmenls reduce crime. Ses post, wt
1471740 {dissenting opinion). In effeat,
Justice SOUTER asks the eity to demon-
strate, nol merely by appeal to common
sense, but alse with empirical dats, that its
ordinance will successfully lower crime.
Our eases have never required that munic-
fpaitties mzke snch 2 showing, certainly
not without actual and convincing evidence
fram plaintiffs to the contrary, See, eg.,
Rarmes, supro, at HES-H84, 111 800 2458
(SOUTER. J., convwrring in judgment),
Sueh g requirement would go too far fn
undermining our settled position that mu-
pieipalities must be given a *‘ressonable
opportunity fo expsriment with solations’"
to address the secondary effecis of pro-
tected speech. Renfon, swpre, at 52, 106
.0t 925 (guoting Young v Americos
Mini Theuires, Ine, 427 U8, 50, 71, 98
506 2440, 49 1.2 24 810 (1976 (piurality
opiniony). A mundapality considering an
innovative selalion may not have data that
could demonstrate the afficacy of it pro-
poss! becausq“iﬁathe solutiory would, by

* definition, not have been implemented Dre-

viously. The ¢ity's ordinance banning mul-
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tiple-uge adull establishmenis is such 2
salation. Respondents eontend that there
are ne adult video arcades in Los Angeles
County that operate independently of adult
bookstores. Sea Drief for Reapondents 41
Bot without such areades, the city does not
have a treafment group 1o compare with
the confrol group of multiple-use adult es-
tablishments, and without such a compari-
son Justiee SOUTER would strike down
the city’s ardinance. This teaves the city
with no means to address the secondary
effects with which it is concerned.

Our deference to the evidenee presented
by the city of Los Angeles is the product
of a careful balance between eompeting
interests. On the one hand, we have an
“obligation to exercise independent judg-
ment when Firet Amendment rights are
fmplicated”  Twrner Broadeasting Sys-
tern, Jme. w FOC, 512 118, 622, 666, 114
S.CL 2445, 129 L.EA.2d 497 (1994) (plurali-
ty opinion; see also Lamdmark Cormmus
wieations, fne. o Virginia, 435 T.8. 840,
843844, 98 S.CL 1535 56 L.Ed2d 1
10785, On the other hand, we wmnst ac-
knowledge that the Los Angeles City
Council is in 2 betfer posltion than the
Judiciary to gather and evajuste datz on
loeal problems.  See Twruey, supra, at
655-666, 114 S04 2445, Erie supro, at
207-298, 120 800 1882 (plursiity opinion).
We are aise guided hy the fact that Rewn-
tom requires that municipal ordinances ve-
caive only intermediale porutiny if they ave
eotent neotral. 475 UK., at 48-50, 106
- 8.CL 925, There is less resson to be
conegrned  that municpaiities will use
these ordinances to dizeriminate sgaingt
unpopitar speech.  See Svle, suprs, at
Z08-280, 120 8.0 1382,

Justize SOUTER would have us rethink
thia balanee, and indesd the entire Renton
framework., In Remion, the Court distin-
guished the inquiry into whether a mumiei-
pal ordinance is content neutral from the
inquiry inie whether it is “designed #o
serve a substaniial government interest
and do not unreasonably limit alernative
avenaes of communieation.” 475 U8, s

47-54, 106 B.OL 828, The former raquires
courts to verify that the “predominate con-
cerng” mobivating the | ordinance “were
with the secondury eoffects of adult
{speach], and not with the content of adull
tapeech]” fd. at 47, H8 S.Ct 985 (em-
phasis deleted? The latter inguiry poes
ane step further and asks whebher the
munieipality can demonstraie a eonnection
hetween the speech repulated by the ordi-
nanee and the seeondary effects that moti-
vated the adoption of the ordinanee. Only
ab thix stage did Henfown contemplate that
eouris would exaunine evidence coneerning
vegulated speech and secondary effects.
Id, at 50~532, 106 8.0t 926, Justiee
SO0UTER wouid either merpe thsse two
inquivies or move the evidentiary anulysgis
into the inguiry on content newtrahity, and
rafge the svidentiary bar that a municipaii-
ty must pass. His logic & that verifying
that the ordinance zctually reduces the
secondary effects asserted would ensure
that zening regulations are not mevely con-

teni-based vegulations in disguise, Ses
post, &t 1746,
We think this proposal unwige., Firsf,

none of the parties vequest the Court to
depart {rom the Rentow framework. Nor
is the proposal {airly eneompassed in the
question presented, which focuses on the
sorte of evidance upon which the city may
rely to demonstrate that ite ordinance is
designed fo serve a substantial govern-
mental interest. Pet for Cert. i Second.
there iz no evidence sugpesting thal courts
save difficulty determining whether munic-
ipal ordinances are motivated primarly by
the contenl of adult speech or by its sec-
ondary effects withoul losking to evidencs
commecting such apeech to lhe asserfed
secondary effectz.  In this ease, the Cowt
af Appeals has not yet bad an opportunity
to address fhe issue, having assumed for
the sake of argument that the city’s erdi-
nance is content neutral, 222 ¥.3d, at 728,
It would be inmppropriate for this Court o
reach fhe question of comient neutrality
hafore permitting the lower courd o pass
upon ft. Finally, Justice SOUTER doss
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o elarify the sort of evidence upon which
municipalities may rely to meet the eviden-
tary burden he would resuive. It is easy
w0 say that courts most demand evidence
JapwWhen “commob experience” or “conmmon
assumyptions” ave incorrect, see posf, ab
1747, bt # is diffiendt for courts to know
ahend of time whether that condition is
met.  Municipalities will, iv general, have
greater experience with and understanding
of the sacondary affects that follow certain
protected speach than will the eourts. See
e, 528 1.8, ab 297-298, 120 8.0t 1882
(plovality opinion). For this resson our
cases require only that muntcipslitics rely
upen evidence that s “‘reasonsbly be-
lieved o be relevent’” to the secondary
effects that they seek to address. Jd, at
204,
14
The city of Los Angeles argoes that itg
prohibition on  multiuse establishments
draws further support from a study of the
poor health conditions in adoli video ar-
cades deseribed i Hart Book Stores, a
casy thal upbeld a North Carcling ordi-
nanee similar to that challenged bere, See
612 F.2d, at 828-828, n. 9. Respondenis
argue that the sty cannot rely on evidence
from Hurt Book Stoves beeause the city
cannct prove It examined that evidence
before I snacted the current version of
§ IZ70(C).  Brief for Respondents 21
Raspondents note, moreover, thal unsani-
tary condiions i sdult video sreades
would persist regardiess of -whether ar-
eade were operated in the same buildings
as, say, adult boeokstores, [Hid
We do nol, however, need to resolve the
parties’ dispute over evidenee cited In Hayt
fiook Stores. Unlike the clty of Renton,
the city of Los Angeles conducted s own
sbudy of adolt businesses. We have con-
cluded that the Los Anpeles study pro-
vides evidence to support the city's theary
that a coneentration of adulf operations in
one locale atbracte crime, and ean be rea-
somably relied upon to demensirate ihat
Taos Angeles Mubpicipal Code § 12.70(O)
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(1983) iv designed fo promote the city's
interest In reducing erime,  Therefore, the
city need nol present foreign studies fo
overcome the summary judement against
it

_|geBefore concluding, #t should be noted
that respondents argue, as an alternative
basie io sustain the CGowrt of Appeals’
judgment, that the Los Angeles ordinance
is not a typieal zoning regulation. Rather,
refipondents explain, the prohibition on
multiuse adolt establishments is effectivaly
& ban on adult video arcades because no
such business exisis independently of an
adult booksiore. Brief for Respondents
12-18. Respondents reguest that the
Court hold that the Los Angeles ordinance
is not a fime, place, and wmanner regula-
tign, and that the Courf subjeet the ordi-
nance to striod seratiny, This also appears
o be the theme of Justice KENNEDY:
coneurrerce, He conlends that “jal city
may not assert that it will raduee second-
ary effects by reducing speech in the same
proportion”  Fosf, ab 1742 {cpinien con-
eurring in judgment). We consider that
unobjectisnable proposition as shaply a re-
formnistion of the requirement that an
ordinanve warrants intermediafe scrutiny
orly if # is & thme, place, and mamer
regulation and net a2 ban. The Courl of
Appeals held, however, that the ¢ity's pro-
hibitfon on the combination of adult book-
steres and arcadss i not a ban and re-
spondents did not petttion for review of.
that determination.

Aecordingly, we reverse the Court of
Apneals’ judgment granting  surmmary
Judgment te respondents and remand the
case for further proceedings.

It ig so ordered,

Justice SCALIA, concurring.

1 joln the plurality opinion because I
think it represents & correet applicalion of
our parispridenee conderning repulation of
ihe “mecondary effects” of pornographic
speech.  As I have said elsewhers, howev-
er, in & ¢ase such as this our Fivst Amend-
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ment traditions make “secondary offecis”
analysis quite umnecessary. The Constitu-
tion does net prevent thoss communities
that wish to do so from regulating, or
indeed entirely suppressing, the business
aof panceting,, sex  See, ey, Erie v
Pop's AM, 529 U8 277, 310, 120 8.0t
T38E, 146 L.Ed.Zd 265 2000 (SCALIA, J,
eoncurring in judgmenty; FW/PRS. Fue v,
Dalles, 493 17.8. 215, 256-261, 110 S.C:
535, 107 L.Ed.2d 608 [1590) (SCALLA, 1.,
coneurring in part and digsenting in part),

Justice KENNIDY, eoncurring in the
Judgment.

Speech can produce tangible conse-
guences. It cen change minds. ¢ ean
prompt actions  These primary effeets
signify the power and the necessity of free
speach, Speech can also cause secondary
eifects, however, wprelsted to the irmmaat
of the speech on ite audience. A newspa-
per factory may cavse pollution, and a
billoard may obsiruet a view., Thage sec-
ondary consequences are not always {m-
mune from regulation by zowing laws sven
though they are produced by speech.

Municips! governments know that high

_coneentrations  of adult businesses can
damage the value and the integrity of a
neighborhood.  The dumage is messura-
bie; it iz sl 1oo real.  The law does not
require a ity to {gnore these consequences
if i uses its zoning power in a reasorable
way to ameliorate them without suppress-
ng speech. A cify’s “futerest in attemnpl-
ing to preserve the quality of nrban life is
one that must be aceorded high vespect.”
Young v American Mini Theatves, Fac,
427 U8B, 50, 71, 96 8.0t 2440, 49 L.Ed.2d
310 (1876) (plurality opinion),

The guestion in this case is whether Los
Angeies can seek to reduce these tangible,
adlverse consequences by separaiing adult
speech tusinesses from one another—even
two husinesses that have always been un-
der the same roof. In my view owr prece-
dents may allow the cily to impose its
regulation In the exercise of the zening
authority. 'The city is net, st leasi, to be

foreclozed by summary judgment, so |
eoneur by the judgment. ‘

This separate statermneni seoms o me
necessary, however, for fwo rensous.
Fivat, Renton v Ploytéme Theatres, [nc.,
476 UL, 41, 166 S.Ct, 925, 89 L.Ed.2d 26
{1988), described o similar ordinance as
“cantent neutral”’ snd 1 apree with the
dissent that the deh’ignatimwgis impre-
sse.  Seeond, in vy view, the plurality's
application of Rendon might constitnte a
subtle expansion, with which | do not eon-
.

!

In Rewion, the Court determinsd that
while the matoria) nside adnlt bookstores
and movie theaters is speech, the conse
quent sordidness ontsids is not.  The ehal-
fenge Is to correct the latter while legving
the former, as far as possible, untouched.
{ & eity can decresse the crime and blight
associated with certsin speech hy the tra-
ditionsl exercise of its roning power, and
at the same time Jeave the quantity and
aceessibility of the speech substantially un-
diminished, there & no First Amendment
objection. This s 8o even if the measurs
identifies the problem outside by reference
 the speech ingide—that i8, even i the
measure je in that sense content based

On the other hand, a city may not regu-
iate the secondary effects of spesch by
suppressing the speech itself. A city may
net, for example, mpose 2 conbent-hased
Tee or tax. See Avkansas Writers” Project,
Inc. v Hogland, 481 Y18, 223, 230, 147
.06 1728, 95 LEASd 209 (1887 (4YOE-
cial serutiny of the content of publications
8 the basis for Imposing & tax is entively
incomnpatible with the First Amendment’s
guaraniee of freedom of the preas”). -This
Iz true eves if the government parports to
justify the fee by reference to secondary
efferts. See Forvsyth County v National-
gt Movemend, 505 U.8. 125, 134-185, 112
5.Ct 2385, 120 LE42d 101 (1992
Though the infersnee may be inexorable
that a by eould reduce gecondary effects
by reducing speech, this is not & permize.
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ble stratepy. The prpose and effect of a
zoning ordinance must be to reduce sec-
ondary effects and not to reduce speech,

A zoning measure can he congisternt with
the First Amendment if it s fikely to cause
a significant decrease in secondary effects

and a irivial decresse in the quaniity of

gpeech. It is well documented that multi-
ple adult businerses it close proximity may
change the character of a neighborhood

_Lgefor the worse. Those same businesses
spread across the eity may not have the
same deleterions effects. At least in theo-
ry, # dispersal ordinance canses these
businesses tw wseparate rather than io
close, 8o nepative externalities are dimin-
ished but speech is not.

The ealenlus & n familiar one to dty
planpers, for many enterprises sther than
adult businesses also eause undesirable ex-
ternalities. Factories, for example, may
eause pollution, so a city may seek to
reduce the cost of that externalily by re-
stricting factories bo aress far from resh
dentigl neighborhoods. With carefd ur-
ban planning a city in this way may reduce
the eosts of polhbion for communities,
while at the same time allowing the pro-
duetive work of the factories to continue.
The challenge is to proisct the netivity
inside while controlling side effects out-
aide,

Sueh an ovdinance might, Hke & speech
restiiction, be “content based.” 1t might,
for example, single out slaughtarhonses for
specific zoning treatreent, restricting them
0 a partiesdarly remote part of town.
Without lkmowing more, ' however, one
would hardly presume that because the
ordinance is speeific to that business, the
vity seeks to discriminate against it or help
a favored group. Une would presums,
rather, that the ardinance farpets net the
business but e partieular noxous side
effects.  But of Sheughier-House Coses,

T 16 Wallo 36, 21 L.Ed. 3084 (31872). The
business might well be the city's mest
valued enterprise; nevertheless, becsuse
of the pollution it causes, it may warrani
special zoning freatment. This sort of ain-
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gling out is net impermisaible eontent dis-
erimination; i s sepsible wrban planning.
Cf. Village of Buclid v. Ambler Regity Co.,
272 U8, 365, 888, 47 3.Ck 114, 77 LE4
0% (1026) (“A nuisanee may be merely 2
right thing in the wrong place~like » pig
in fhe parior instead of the bsrnyard, If
the validity of the lepislative classification
for zoning purposes be fairly debatable,
the Ingislative judgment must be aliowed
to control™,

whgrTTue; the First Amendment protects
speech and not slaughterhouses, But in
bolh contexts, the infarence of irspermissi-
bie discrimination s not strong.  An equal-
Iy strong inference is that the ordinanecs is
fargeted not at the activity, but &t ity side
effects. If » zoming ordinance is directed
to the secandary effects of aduli speech,
the ordinance dosg not necesserily rongt-
tete Tmpermissilile content diserimination.
A zoping law peed uct he blind to the
secondary effeets of adult speech, o long
as the porpose of the law is not to sap-
press ik

The ordinance at issue in this case i not
lnfted to expressive activities. It also
axtends, for example, t¢ massage pariors,
which the eity has found to cause similar
secondary effects. See Los Angeles Mu-
nicipal  Code  $§ 1276G/BMH)  (197R),
I2TUBNIT (1983), 1270(C) (1986, =8
‘amended.  This ordinence, moreover, is
Just one part of 2n elaborate webh of land
use regulations in Los Angeles, all of
whick are intended fo promote the soeial
value of the land ns 2 whale without sup-
pressng some activities or favoring others.
See § 12.02 (“The purpose of this article &
te consolidate and coordinate all exsiing
zoning regulations and provisiens into one
comprehensive zoning plan ... in order to
encourage the most appropriaie use of
land ... am? to promote the health, safaty,
and the general welfare .. "), Al this
further suggests that the eordinancs &
maore jn the natare of & bypies! land-use
résirietion and less in the natore of a law
suppressing speech.
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For these reasons, the ordinance i not
80 suspect that we must omploy the usual
rigorous analysis that eonfeni-based laws
demand in ether instances. The ordinance
may be & covert atiack on speech, but we
should not presume i to be so.  In the
language of our Firat Amendmeni doctrive
it eallg {for intermediate snd not strist scro-
tiny, aa we heid in Rewfon.

eIt

In Renien, the Court began by noting
that a zoning ordinanee is 2 time, place, or
manner restriction. The Court then pro-
ceeded to consider the question wiether
the grdinance was “content based” The
ordinance *by i terms [was designed to
prevent cvime, protect the city's retail
trade, maintain property values, and gen-
evally proteclt] and prosevie] the quality
of |the efty's] neighborhoods, commereinl
districts, and the quality of wrban Life, not
to suppress the cxpression of unpopular
views.” . 476 U8, at 48, 106 8.0 925
(internal quotation marks omitted). On
this premise, the Cowrt desipnated the re-
striction “content neutral” Jhid.

The Court appeared o recognize, how.
ever, that the designation was something
of a fiction, which, perhups, is why i kept
the phrage in quoles. After all, whether 2
statute is content neutral or confent based
is something that can be determined on
the face of #: ¥ the statute describes
apeech by contant then it i conten! based,
And the ordinance in Rewion “treat{ed]
theaters that speclalize in sdult films dif
ferently from other kinds of thesters”
{d., at 47, 106 S.CL 925, The fiction that
this sort of ordinance is confent neutral—
or “content reutral”—ig perhaps more con-
fusing than helpful, 28 Justiee SOUTER
demonstrates, see post, al 1745 (dissenting
epinfont It &8 also not a fiction that has
commanded our  comsistent  adhorenee,
Bee Thowmas v Chicege Fark [Met, 534
U5, 816, 822, and n, 2, 122 8.0t 775 151
LEd2d Y83 (2002} {sugpesting thal a li-
eensing scheme targeting only those busi-
nesses purveying sexuvally explicit spesch

Is not eontent nevtrall. These ordinances
are eontent based, and we should eall them
50,

Nevertheless, for the ressons discussed
above, the central boldmg of Renfow is
sound: A zoning restriction that iz de-
signed to decrease secandary effects ang
nol speach should be subject o intermedi-
ate rather than stricl serutiny, Generally,
the government hag mo power to restriet
speech based on content, but there are
exceptions fo the mde. See Stmon &
Schuster, Ine. w Members of N.Y, State
Cvimg | Victims Be, 502 U8, 106, 126«
127, 112 8.Ct 501, 116 L.Ed.2d 478 (1891}
(KENNEDY, J, conpurring in judgment).
And zoning reguiations do not aulomatienl-
Iy raise the specter of impermissible con-
tenl digerimination, even i they are con-
tent baged, because they have a prima
tacie legitimate porpose: 1o Hmit. the negs-
tive externalities of land use. As a matter
of eommon experience, these sorts of ordi-
rances are more like 2 zoning restrietion
on staughterhouses and less like 2 tax on
unpopuley newspapers. The zoning econ-
tent provides a bullt-in legilimate ratio-
nale, which rebuts the useal presumption
that content-based restrictions are uncon-
stitational. For this reagon, we apnly n-
Termediate rather than striel serutiny.

T1Y

The narrow question presented in this
case is whether the ordinapce at issue is
invalid “becauge the city did not study the
negative effects of such combinations of
adult businesses, but rather relied on judi-
cially approved statulory precedent from
other jurtsdictions” Pet. for Cert. L This
question is actunlly two questions. TFirst,
what proposition does 2 city need to ad-
vanee in order to sustain a2 secondary-
sffects ordinance? Second, how much evi-
dence is required i¢ support the proposi-
tion? The plurality skips to the sseond
question end gives the correct answer; but
in my view more difention must be given
to the first,
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At the outset, we must identify the claim
4 eify must make I order to justify a
conters-based zoning ordinance.  As dis-
cugsed ahove, 4 ety must advance some
basis to show thal its regulation has fhe
purpose and effect of suppressing second.
ary effects, while Jeaving the quantity and
accessibility of speecl substandially intact.
The ordinance may ieniify the speech
based on content, but only a8 a sharthand
for identifying the secondury effects oui
side. A city may not sseert that i will
reduce secondary effects by reducing
speach i the same proportion. On this
point, [ agres witl Justice SOUTER. See
post, ab 1746, The retionale of | gethe ordi-
nanee must be that it will suppress second-
ary effects—ond not by suppressing
spsech,

The plurality’s statement of the propoesi-
tion to be supparted is somewhat different,
1t sugpests that Los Angeles could reason
s follows: {1) “a concentration of opera-
tions in gme locale draws ... o preater
conceniration of adull consummers to the
neighboerhoed, and a high density of such
consumers sither atfracts or penerates
eriminal activity”, (2} "having 2 number of
adult operations in one single adult estab.
lishroent draws the same dense foot Lraffie
as having 5 number of distinet adoll estab-
lishmente in close proximity™ (3) “reduc-
ing the concentration of adult operations n
& neighborhood, whether within separate
estphlishments or in one large astablivh.
ment, wiil reduce crime rates.” Awnle ab
1785,

These propositions all seem reazonable,
and the inferences required tc get from
one to the naxt are sensible. Neverthe-
less, this syllogism feiis to capture an im-
portant part of the inguiry, The plorsi-
ty's analysls does not address how spesch
will fare under the city's ordinance. Ag
discussed, the necessary rationale for #)-
piying intermediate serutiny is the promise
that zoning ordinances Hie thiz one may
reduce the cosls of seconanry etffecls with-
out substantially reducing spesch. For
this reason, ¥ does not suffice to say that
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ineenvendience will reduce demand and fow-
er patrens will lead to fewer secondary
effects. This reasoning wonld sz easily
justify a content-based tax: Incressed
prices will reduce gemand, and fewer cus-
tomers will mean fewsy secondary effects.
Bul a content-based fax meay not he justi-
fled in this manner. See Arianscs Weit-
ers’ Proect, Ine. v Bogland, 481 U8, 221,
7 .00 1722, 86 1.Bd.2d 209 (1987%:
Forepth Conly v Nationadist Movement,
505 U8B 123, 112 S.C6 2395, 120 L.Ed2d
101 (19925, It is no trick to reduce second-
ary effects by reducing speech or its audi-
anee; but a ity may not sttack secondary
effects indirectly by attacking speech,

The analysis requires  few more steps.
If two adult businesses ave under the sams
roof, an ordinance requiring them_Juoto
separate will have one of twe results: One
business will sither move elsewhere or
close.  The eity’s premise cannob be Lhe
iatter. Itis true thal cutting adult speech
in half would probably reduse secondary
effects propertiopately. But again, a
promised proportional redoction doss net
suffice.  Content-based taxes couid achieve
that, yet these are Impermissibie.

The premise, therefore, muogt be that
businesses—oven those that have always
been under one roof—will for the most
part disperse rather than shul down.
Trae, this premise hae its own conundrum.
As Justice SOUTER writes, “Ithhe city ...
claims ho intersst in the prolferation of
adoll, establishments”  Pogi, at 1748 The
claivn, therefore, must be thai thiz erdgi
nance will cause ftwo businesses o split
rather than one to close, thet the quantity
of speech will be substantially undimin-
ished, and that tola] secondary effects will
be significantly reduced. This must be the
rationale of & dispersal statute.

Only after identtfving the propusition o
be proved can we ask the seeond part of
the guestion prasented: is there sufficient
evidence b support the proposition? As
(o thig, we have consistently held that a
ity mouat have latitude o experiment, ab
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least at the outset, and ihat very litte
avidence is requived. Ses, &g, Rewion,
47 UR, at 5152, 106 8.Ct 925 (“The
First. Amandmert does nat, require a. city,
before enacting sueh aw ovdinance, fo con-
duat new stodies or produce evidence inde-
pendent of that already gensvated by oth-
ar cities, so long as whatever evidence the
city relies upon is ressonably believed o
be relevant to the problem that the city
addresses™;  Young,. 427 UK, at T1, 86
800 2440 (“IThe ety most be allewed a
rezsonable opportunity to experiment with
solutions to admitiedly serious wrobiems™:
Erie v. Pap's AM. 629 U8, 277, 300-301,
120 S.C6L 1382, 148 L.EdZd 265 (2000)
{plurality opinion}. As » general matter,
eaurts should not be in the business of
second-guessing factk-bound empirical as-
sessments of city planners, See Renton,
swpra, af 51-62, 106 5.08 925 The Loa
Anpeiog City Counppli, lmows the streats
of Los Angeles beiter than we do. - See
Purney Broadecsting System, Fuc. v PO
512 U8 622, 666666, 114 8.0, 8445, 120
LEd2d 497 (1984); Frie, supre, at 207-
298, 120 8.Ct. 1882 (phurality opinian). It
iz entitied t rely on that knowledge; and
if itz inferences appear reasomable, we
should not say there & no basls for i
eonclusion.

1n this case the propositios to be shown
is supporied by 2 single study sand com-
mon experience. The oity’s study shows 8
correlation between (he coneentration of
adult establishments and erime. Two or
mare adull businesses in close proximity
seem Lo dffract a critical mass of unsavary
cheracters, and the crime rate may in-
crease ag 2 resuil.  The cify, therefors,
sought to disperse these businesses. Log
Angeles Municipal Code § 12.7IXC) (1988),
&5 amended. This original ordinance is
nat ehallenged here, and we may zssume
thai it is constifutiomal.

if we assume that the stady supports
the original ordinance, then most of the
necessiry analysis folows. We may pasit
that two adult stores next door to each
other abiract 100 patrons per day. The

twe businesses sphb apart might dirach 48
patrens each., (Two patrons, perhaps, will
be discouraged by the inconvenience of the
separation~a  ralatively small cost to
speceh,)  (in the other hand, the reduction
in secondury offects might be dramatie,
becanse secondary effects may require a
eritical mass, Depending on the econem-
ies of viee, 106 potential eustomersivietims
might. aftract o coterie of thisves, progt.
futes, and other ne'er-do-wells; yet 49
might. attract none at all.  If o, a disper-
gal vrdinance would caugn a great redue-
thon in secondary effects at very simall cost
to speech. Indead, the very sbsence of
secondary effecls might Inerease the audi-
ence {or the speech; perhaps for avery two
peaple who are diseouraged by the incon-
venience of two-stop shopping, ansther two
sre encoursged by hospitable surromd-
mes.  In that csse, seeondary effects
might be eliminaled at no cost to ] ypsnaseh
whatsoever, and both the city and the
speaker will have their interssts well
gerved,

Only one small step remains fo justify
the ordinance at issue in this cage, The
city may next infer--from s study and
from U5 own experience—thal two adult
pusinesses under the same roof are no
better than two nexi door. The ity could
regch  the reasonsble conclusion  that
inoeking down the wall between two adull
businesses does not ameliorate uny unde-
sirable secondury effects of their proximity
to one another. If the city’s first ordi-
nange was justified, therefore, then the
seeond is too. Dispersing two adwlt busi-
nesses under one roof i reasonably likely
to caue o substantial reduction in second-
ary effects while reducing speech very Iit-
fie.

Y
These propositions are well established
in comumon experience and i zonfng pol-
cies thal we have aready exsmined, and
for these reasens this ordinanve is not
imvalid o3 its face. If these assumptions
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can he proved unsound af fzial then the
ordinance might not withstand intermedi-
ate scrpbiny.  The ordinanee deeg, howev-
er, survive the summary judgment motion
that the Court of Appeals ordered gramted
in this case,

Justice SOUTER, with whom Justice
BTEVENS and Justice CINSBURG join,
and with whom Justiee BREYER joing g
o Part Il dissenting.

In 1977, the city of Los Angeles studied
sections of the city with high and low
eoncentrations of adult business establish-
yrents catering to the market for the evet-
fe. The cty found no certain correlation
between the location of those establish-
ments and depressed property values, but
1t did find some correfation hotween greus
of higher concentrations of such business
and higher crime rates. On thal basis,
Los Angeles foliowed the exampies of oth-
er cities in adopling 2 zoning ordinance
requiring dispersion of adsit

_Lssestablishments. 1 assume that the ordi-
nance was comstitutional when adopted,
see, eg, Youny u Americon Mind The-
atres, Inc, 427 U8 50, 96 8.Ct. 2440, 49
L.Ed2d 810 (1976), and assume for pur-
poses of this case thai the oviginal ordi-
nanee remains valid today b

The city subsequently smended its ordi-
nance to forbid clusters of sueh husinesses
at one address, as in o mall. The ity has,
in turn, taken a third step to apply this
amendment to prohibit even 2 single pro-
prietor from doing business in u traditional
way that combines an adult hookstore, sell-
ing books, magazines, and videos, with an
adult ercade consisting of open viewing
bocths, where polential porchasers of vid-
Bas can view tham for a fee,

From & poliey of dispersing aduli, estab.
lishments, the city has thus moved to a
pelicy of dividing them i two, The justifi-
eation claimed for this application of the
1. Although umicus First Amendinent Lawyers

Associgzion argues that recent sindies relite
the findings of aduelt business correlations
with secondary effecte sufficient o justify
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new policy remains, however, the 1977 sur-
vey, 85 supilemented by the authority of
one decided case on regulating aduli ar-
cades in snother State. The case authori-
ty is not on peint, see imfra, af 1748 . 4,
and the 1477 survey provides ne support
for the hreakup policy. Its evidentiary
insufficiency bears emphasis and s the
principal veason that 1 vespectfully dissent
from the Court's judgment today.

i

This ordinance stands or falls on the
regutts of what 0ur cases spesl of ag inter-
mediate  scruting, generelly contrasted
with the demanding standard applied -
dar the First Amendment t a content-
bused regulntion of expression, The vari-
ants of middle-tier tests eover a prah bag
of restrictive statutes, with a correspond
Ing variety of Justifications. ],..While gpo-
ken of a5 content veutral, these reguls-
tions are nol uniformly distinel from the
eonfent-based regulations ralling for seru-
tiny that g striet, and zening of businesses
based on thelr sales of expressive adult
material receives mid-lavel serufiny, even
though it raises a vsk of content-based
restriction, It i worth being clear, then,
en how close to a content basis adult bosi-
ness zoning can gel, and why the applea-
tion of & middle-tier standard to zoning
regubation of adult. bookstores calls for
particular eare,

Because content-pased vegulation ap-
plies o expression by vary reagon of what
is maid, 1 cwrrien o high risk that expres-
sive limits are imposed for the sake of
suppressing & message that is disagreeable
to listeners or readers, or the government.
See Consolideted Edison Co of NV,
Public Sery. Comm™ of N. Y., 447 1.8,
H8l, B86, 100 8.CL 2326, 65 L.Ed2a 319
(1980) (“TWlhen regulation is hased on the
content, of speech, governmenial action
must be serutinized more carsfully 1o en-

suck an ordinance, Brief for First Amendment

" Lawyers Assoclation as Anricies Curige 21-23,
the issue ks one 1 do not reach,
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sure that communication has not been pro-
nibiter merely because public officials dis-
approve  the speaker's views” (internsl
quotation marks omitted)), A restrietion
based on content survives only on & show-
ing of necessity to serve & legitimate and
compelling  povernmental mterest, eomn-
hined with lenst vestrietive narrow tiior-
ing Lo serve it, see [nifed Stafes ». Play-
boy Entertoinrment Growp, Jnc, 529 TS,
803, 818, 120 S.0t. 1878, 146 L.d.2d 865
(2060%; eince merely projeching lsteners
from oifense nt the message is not o legiti-
mafe inferest of the government, ses Co-
hen v Californio, 493 TL8. 15, 2425, 91
S.0L 1780, 29 L.Edod 284 (1871), striet.
seititing leaves few survivors.

The comparatively softer infermediate
serutiny is reserved for reghlstions Justi-
fled by something other then content of
the message, sueh a8 » straightforward
restriction going only (6 the time, place, or
manner of speech or other expression, It
is easy Lo see why review of such a raguia-
tion may be relatively relaxed. No one
has to disagree with any message to find
something wrong with & loudspesher at
thres in the morning, see Kovacs 1 Coo-
per, 336 U8 77, 60 8.0t 448, 83 L.Ed, 513
Lasl1948); the sentiment may not provoke,
bt being blasted cot of & sound sleep;
does. In such 2 case, we agk simply
whether the reguiation is “narrowly tai.
Iored to serve a significant governments)
Interest, and .. . feavels) open ample slier-
native channels for communication of the
information.”  Clovk 1 Communily for
Croative Non=Violenee, 488 1.8, 288, 293,
104 8.Ct 3065, 82 L.Ed.2d 221 (1984). A
middle-tier standard i also applied to lim-
its on expression through action that is
otherwise subject io regulstion for nonex-
% Limiting such effects qualifies a5 a substan-

tia} govermmental interest, and an ordipance

has been said to survive if it is shows 1o serve
such ends-withow unreasonably timiting al-

ternatives, Resren, 475 U8, at 50, (06 S.0(

925, Because Kemion calied its secondary.

effects ardinance & mere time, Mace, ot man-

ner restriction and thereby glossed over (he
role of content it secondary-efects EoTHAY,
see infea, al 1745, 1 beliove the solt focas o it

pressive plaposes, the best known example
being the probibition on destroving draft
carcs as an act of protest, United States v,
O'Brign, 391 118 867, 88 8.0 1673, 20
LEd2d 672 (1968, here 2 repulabion
passes musier “if it furthers an important
or substantial governmental interest . .
worelated o the suppression of free ex-
pression” by & restriction “no greater than
ix essentiel to the furtherance of that in-
terest,™ 4, ab 377, 88 8.0t 1678  As
mentioned slreardy, yet another middle-tier
variety Is zoning restriction as & mesng of
responding to the “secondary effocts” of
adult busimesses, principally erime and de-
dining property values it the neighber-
hood.  Remlon v, Plagtime Theotres, Mnc.,
476 U8, 41, 49, 106 B.Ct. 986, 88 L.Ed2d
20 (1986)

Although this type of land-use restrie-
ton has even hoen called a variety of time,
piage, or manner regulation, i, at 48, 106
5.0t 925, equating » secondarv-effects
zonng regulation with a mere reguistion
of Yme, plaze, o mannar jumps over an
brportant differsnce botween them. A re-
giriction on Joudspeakers has no obvions
relationghip to the substanee of grwhat is
broadeast, while a zoning regulation of
businesses in adult expression just as obvi-
ously does. And while it may be true that
an aduif busiiress & burdened only hecause
of its secondary effects, it is clearly bor
dened only if s expressive products have
adull content. Thus, the Court has recog-
nized that this kind of regaistion, though
called content newtral, oecupies 5 ind of
lmbho between full-blown, content-hased
restrictions and repulations that apply
without any reference to the substance of
whal, is sald. fd, af 47, 108 S.Ct 025,

statement of the middledier test shouid be

rejected in Tavor of the ffed Staws

O 'Brien, 391 U.S. 367, 48 S.C0L 1673, 20

LED.2d 672 (1968), formulation guoed

above, O'Brien is o closer relative of secand-

ary-etfects roning then mere tme, place, or
srnner reghiations, as the Court has mplicit-

iy vecoynized. Eriv v Pap’s A.M., §29 U.S.

377, ZBY, 120 8.0 1382, 346 L.Ed.2d 263

(20003 {plurality spinion).
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It would in fact male sense to give this
kind of zoning reguiation a First Amend-
ment label of ils own, and if we called it
conlant correlated, we would nof only de-
-seribe it for what it s, but keep alert to a
risk of econtent-based regulation that it po-
se8.  The risk les in the faet that when a
law applies selectively only to spesch of
partienlar content, the more precisely the

confent js identified, the grester iz the

opporfunity for government censorship,
Adull speach refors not merely to sexually
explielt content, but to speech reflecting s
favorable view of being expiieil about sex
and a favorshle view of the practicss it
depicts; 2 restrietion on adult content is
thus 2lso & restriction furning on & partien-
lar viewpoint, of which the government
may disapprove.

This risk of viewpoint discrimination is
subject to a relatively simple safepnard,
howsver. H combating secondary effects
of property devaduation and crime iz taly
the reasen for the regulation, it is possible
to show by empirieal evidence that fhe
efferts axist, that they sre ezused by the
expressive setivily subject to the woning,
and that the waning can be expected either
ta ameliorate them or to enhanee the ca-
pacity of the government fo combat them
{say, by concentrating them in ene area),
without. suppressing the expressive activity
itsel{, This capasity of zoning reguiation
to address the practieal problems without
eliminating the speech is, after all, the only
poseible exense for speaking of secondary-
effects zoning 25 akin (6 4ime, place, or
manner regulations.

3. Reguintion of commercial speech, which is
like sccondary-effects zondng in being subject
to an intermediate lovel of First Amendment
serutiny, see Cemrral Hudson Gas & Elec
Com. v Public Serv. Comim'n of N. V., 447
L5, 55%, 560, 190 5,01, 2343, 85 L.ad.28 341
(1980}, provides an mstructive parallel in the
cases gnforcing an evidentiary requirement {0
ensure that an asserted” rarionsle doss not
cloak an Hlepitimate governmental motive.
See, .3, Rubin v, Coors Brawdng Ca., 514 115,
476, 487, 11% S.Cu 1585, (3{ L.Bd,2d 532
{1995); Edenfield v. Fane, 507 U.S. 761, 113
S0t 1792, 123 LEd2d 343 (1893).  The
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Lasdn examining elaims that theve are
cousal relationships between adult busi-
nesses ang an incrense in secondary ef
fects (distinct from disagreement), and be-
tween zoning and the wmitigation of the
etfoets, stress needs to be piaced on the
emypirical chavaster of the deronstration
availlable. See Metromedia, Ine v Son
Tregn, 458 1.8, 400, 510, 101 S.CL 2842, 69
L.Ed.2d 8OO ¢1981) {"[Jhadgments ... gdef
ying chjective evaluation . .. must be care-
Tully serotinized to determine if they are
only a public rafionshization of an imper-
misgible purpose™); Young, 427 U.S., at 84,
9 8.0t 2440 (Powell, J., concarring
#4Clourts must be alert ... %o the possi-
bility of wing fthe power o zome as &
pretext for suppressing expression™., The
wenker the demonsiration of facts distinet
frors disapproval of the “adult” viewpoint,
the greater the lkelihood that nobhing
more than condemmation of the viewpoint
drives the reguiation.®

Equal stress shouid be placed on the
point that requiring empirical justification
of daimp abotd property value or orime is
not demanding wnything Herculean, 1n-
ergpsed crime, like progtitution and mmg
gings, and declining property vaiies in
areas strrennding pdult businespes, are ail
readily observabie, often to the untrained
eye and certainly (o the police officer and
urban  planner.  These harms can he
shown by police reports, crime statistics,
and sbudies of marget,y, value, all of which
are within 2 municipality's ecapacity or
available from the distilled experionces of
comparable communities. See, e.g., Ren-

sovernment’s “burden is not satisfied by mere
speculation or conjesturs,” but only by “de-
monstral{ingd that the harmos Jthe govern-
meni} recites are real and that its resiriction
will in dact alleviate them to & material de-
gree.” fd, ar 770-771, 113 §.0L 1792, For
unless this “eritlcal” reguirement is omer
Bubls, supra, at 487, 115 S.C1L 1585, "a State
could with eave restrict commercial specch in
the service of other objectives that vould not
themselves justify 2 burder on commercial
expression,’” Edenfield, supre, at 771, 3113
5.0 1797,
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fon, supra, at 51, 106 S.CL 925; Yowng,
supra, at 55, 6 8.0, 2444,

And precisely because thiz surt of evie
dence is readily avallable, reviewing couwes
need to be wary when the government
appeals, not fo evidence, hut to an unerfid-
cal common sense in an effort to justify
such a zoning restriction. It iz not that
commen senve i always illepitimate in
First, Amendment demotstration. The
need for independent proof varies wiih the
point that has to be established, and zon-
tng can be supported by common experi-
ence when there is no resson to question
. We have sppealed {0 common sense in
analogous cases, even i we have disagreed
about how far it tock ws. See Evie w
Pop's AM. 528 U8 277, 300-301, 120
5.0t 1882, 146 L.Ed.2d 265 (2000} (plurali-
Yy opinion); 4d, ab 318, and n. 2, 120 S.CL
1882 (SOUTER, J., soncurring {e part znd
dissenting in part). But we mush be eare-
ful shout substituticg eommon aswump-
tions for evidence, when the evidence ig as
veadily availsble as public statistics and
municipal property valuations, lest we find
out when the evidence is gathered thas the
sswmplions are highly debatable. The
record tn this very case makes the point,

¢ has become a commonplace, based on
our ewn cases, that concentvating adult
eatablishments defves down the valve of
nefghboring property nsed for other par
poses. See Rewlom, 475 US., = 51, 106
5.06 92B; Youwng, supro, ab 55, 86 S.C%.
2440, In fact, however, the city found that
general assumption unjustified by its 1977
study. App. 38, 45, ‘

The lesson ig that the lesser seratiny
applied fo content-correlated zoning re-
siricetions is ne excuse for 3 government's
faflure to provide 2 factual demonstration
for claims it makes asbout serondsry efo
feets; on the conbrary, His is what de-
mands the demonstration, See, e.q., Sehad
v Movnt Ephraing 452 1.8, 61, 72774, 101
B.Ct. 2174, 88 L.Ed.2d 671 (1081). In this
ease, however, the government has naf,
shown that boolkstores containing viewing
booths, isolated from other adult agtablish-

ments, inoresseg, crime or produce other
negative secondsry effects in survounding
neighborheods, and we are thus lsft with-
out substantial justification for viewing the
cify's First Amendment restriction ag con-
lent correlated bot not simply eontent
based. By the same token, the city has
falled to show any rausal relationship be-
tween the breakun policy and elimination
o¢ reguiation of secondary efferts.

11

Our cases on the subject have referred
to studies, undertaken with varying de-
greas of formality, showing the geographi-
cal corvelations between the presence or
concenfration of adult business establish-
ments and enhanced crime rates or de-
pressed properly values. $ee, wg, Hene
ton, supra, a1 60-51, 106 S8.CL U25; Young,
427 1.8, at 55, 96 S.CL 2440, Although
we have held thal intermediate serutiny of
sezondary-effects logislation does not de-
mand # fresh evideatiary study of its factu-
al bagis if the published results of investi-
gations  elsewhers  are  “ressonably”
thonght te be applicable in & different mu-
ricipal setting, Renlow, supra, at 51-52,
166 5.C6 925, the city here took responsi-
bility to make its own enguiry, App. 26—
162 As slready mentioned, the study was
ineonelusive a3 fo any correlation between

- adult busiess and lower property values,

id,, at 45, 106 8.04 825, and it reported no
agspeiation between higher erime rates and
any isolated aduil establishments. Bus it
did find a geographical correlation of high-
ar concentrations of adult estabhshments
with higher erime rates, il, at 4%, 108
8.0t 925, and with this study in hand, Los
Angeles enseted ite 1878 ordinance requir-
ing dispersion of adul stoves and theaters,
This criginal position of the ordinance is
notb challenged today, and § wil] assume fts
Justification on the theory accepled in
Young, thal eliminsting concentrations of
adult estublishments will spread ouf the
documented secondary effects and render
ithenz more manggeable that, way.
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The application of the 1988 amendement
now before ne iy, however, 3 different, mat-
ter, My concern iz nat with the
Jgassumption bebind the smendment it-
self, that a conglomerstion of aduli busi-
nesses under one roof, as in a minimall or
adult department store, will prodnce wnde-
sirable secondary effects eomparable o
what & cluster of separate adult establish-
ments brings about, awde at 1735, That
may or mey nob be so. The sssumption
that is clearly unsupported, however, goes
lo the vity's supposed Interest. in applying
the amendment fo the hook and video
stores i guestion, and in applying K to
break them up. The city, of course, claims
no interest in the profiferation of aduli
establishments, the nstensible consequence
of splithing the shles and viewing activities
B0 &8 to praduce two stores where once
there was one. Nor does the city assert
any interest in lNwmiting the aaie of adulf
expressive material ag such, or reducing
the number of adult video booths in the
eity, for that would be clear sentent-hased
regutation, and the vty was csreful in its
1977 veport to dischaim any such intent.
App. B4
4. Finally, the city does not sssert an interest

in corbing any secondery effects withio the

comibingd bookswre-arcades, In Har Bosk

Stores, Fre. v, Edndsien, 612 F.2d 821 (1970},

the Fourth Circuit upheld a2 similar ban in

Narth Carclina, relying in part on e coumy

heaith department report on the results of an

mspection of several of the combined adull
bocksture-video arcades in Wake County,

North Carclina.  [d., at §28-879, n. ¢. The

inspection revoaled unsandtary conditions and

evidence of salecious sctivities taking plece
withins the video cubivles. [hid: The ciny in-
troduces this case o defend its breskup policy
although it i net clear from the opinion how
sepurating these video arcadés from the aduls
povkstores would deter the activities that took
piace within thew. I any event. while Rere

ton v, Playtime Thearres, Inc., 7% U5, 41

106 §.Ct 925, B9 LL.BA2d 29 {1986}, allowed

a ety (o rely an (he experiences and studies of

oiber cities, it did oot dispense with the re-

guirement. that “whatver cvidence the city
redios upon [be] ressonably believed to be
relevant to the problers that the ity address-
es," id, al 51-32, 106 S.Ci. 925, and the

svidence relied upon by the Fourth Circist i

certainly net necessarily refevant o the Log
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lumRather, the aity apparently assumes
that a bookstors seliing videos and provig-
ing viewing booths produces secondary ef-
fecis of crime. and more crime than would
resiit from having & single store without
booths in one part of town and a video
areade in another® Bub the city neither
says this In 50 many weords nar proffers
any evidence o support even the simple
proposition that an otherwse lawiully lo-
cated adolt bookstore eombined with vides
boaths will produce any criminal effects.
The Los Anpeles study treats such com-
bined stores 4 one, zee id, at §1-82, 96
8.0t 2440, and drawe no general conclu-
sion that individual stores spread apurt
from other adult establishments (as vnder
the basic Los Angeles ordinanee) are asso-
einted with any degree of crimingl activiy
above the genersl norny por has the eity
called the Court’s attention to any other
erapirical study, or even anecdotal police
evidence, that supports the eity’s assump-
ton.  In fact, if the Los Angeles study
sheds any light whatever on the rity’s posi-
tior, it Is the Hght of chopticism, for we
may fairly suspect that the study said
nothing whout the secondary effects of

Anpeles ordinance.  Since November 1877,
five yesrs before the ensetment of the ordi-
mance af issue, Los Angeles has regolawed
adult video booths, prohibiting doors, setting
minimun levels of lighting, and requiring that
their interiors be fully visible from the en-
rance to the premises, Loy Angeles Munici-
pal Code 8 103.101G), (. Thus, it seems
legs Likesly that the unganitary conditions iden-
tified in Hart Book Sterey would exist in vides
arcades in Los Angeles. and the city has sug-
gested no evidense that they do.  For tha
reasun, Hurt Book Sieres gives no indication
of a substeantial govertmental interest that the
ban o multivee adult esrablishments would
farther. )

n

The phoality indulpes the city's assumption
but goes no frther w justify it than stating
what is obviows from what the city’s study
says about concemrations of adult establish-
ments {hat nol isolated ones): the. presence of
several adult businesses in one neighberhood
draws “a grester eoncentration of adul cone
stmers 1o the neighbochood, {which] eithes
atiracks or gencrates orimina) aclivity.”  Ante,
al 1735,
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frecstanding stores beeause no effects
were observed. The reusonable supposi-
tion, then. is that splitting some of them up
will have no consequence for secondary
effects whatever.®

CT_LE«;I.‘M inescapahble point s that the city
008 nol even ciaim that the 1977 study
provides any sepport for its assumpiion.
We have previoasly sceepted studies, like
the dty'e own study here, as showing &
causal connectian between concentrations
of adult business and identified secondary
effecte’ Sinee that is an acceptable basis
for requiring aduit businesses o disperse
when they are housed in separate premis-
s, there 5 certalnly a rolevant argument
tc be made that restricting their concen-
trafion at one spacious addrese should
have some effect on sates and iraffie, and
effects in the neighborhood. Rot even if
st argument may jusiify s ban on aduls
“mimmatle,” anie at 1735, i provides ne
support for what the city proposes to do
here. The bookstores involved here are
not concentrations of traditionally sevarate

6. in Remon, the Court approved o zowing
ordinance “afmed al prevendag the wecond-
ary effects caxsed by the presence of even one
such theater in & given neighborhood,” 475
U.S., 2t 30, 106 8.Cu 925, The city, however,
dees now appeal to thay desision o show that
combined  bookstore-arcader  iscfated  frons
other aduil establishments, like the thuaters in
Remton, give rise 1o negative secondary ef-
fecis, perhaps recognizing thal such & finding
woudd only call intu doubt the sensibility of
the city's decision w proliferate such fusi-
nesses,  See amte, av 1736, Although the
guestion rsay be open wihether a city can reiy
on the experiences of other cities when they
contrudict its own studies, that question is not
smplicated here, a8 Los Angeles rokies exclu-
sively on its own swdy, whish is toliingly
stient gn the guegtion whether isolated aduit
establishinents have any bearing on crimina
activity.

b

As already noted, n 1, supre, wmicus First
Amendment Lawyers Assoclation argues that
more recent studies show ne such thing, but
this case tvolves no such challenge 1o the
previousty. accepted cansal connection,

o

Justiee KENNEDY would indulge the city in
this specubation, so fong ss it could show that
the ordinance will "leavfe} the quantity and

adylt businesses thal have been studied
and shown to have an association with
secondary effects, and they exemplify no
new form of roncenirabion ke a mall an-
der one roof They are combinations of
sefling and viewing activities that have
commonly been combined, and the plurali-
ty itwell recopnizes, aute, 2t 1738, that no
stady conducted by the city bas reported
that this type of traditionatl husiness, any
mare than any other adult. business, has 2
coprelation with secondury effects | g in the
absence of concentration wilh other aduli
egtablishmenis in the nejghborhesd, And
even if aplitting viewing booths from the
bookstores that continue to sell videos
were f0 twn some cugtomers away (or
sand them n search of video sreades in
other neighborhoods), it is nothing but
gpecalation to think that marginally lowar
traffic to one store would heve any mess-
wrable effeet on the neighborhood, et
zlone sn effect on sesodated crime that
hag never heen shown o exist in the frat
place.?

accessibility of speech substantially mtact”
Anmle, at 17580 {opindon cowturTing in jodp-
ment). Bul the suggestion that the specainted
comsequences iy jusiify content-correlatad
reguistion if specch is only slighily burdened
wrns intermediale seruting on ity head. Al
though the goal of termrdiae seruting i o
filter out laws that uaduly burden speech, this
is achieved by examining the asserted povern-
mental interest. not the buarden on speech,
which must simply be w0 greater than neces.
sary to further that interest,  Frie, 529 U5,
at 300, 1200 8.0 1382; see also n. 2, supra.
Nor has Jussice KENNEDY even shown ihat
this ordinance ieaves speech “substansially in-
wet”  He posite an example v which two
adult wtoves draw 100 custemers, and each
business operating  separately  draws 40,
Ame, at 1743, bt dees not follow, however,
that & combined beokstorearcade that draws
130 customers, when spli, will vield a4 book-
store and arcade that ipgether draw nearly
that many customers, Given the aow double
outlays required to operdte the businesses af
differsmt locations, see infre, at 1751, the far
more likely outcome is that the stand-alone
video store will go out of business. [OF
course, the bocksiore owner eculd, consis
tently with the vrdinance, continue to operate
wideu booths al no charge, but if this were
ahways commerciaily feasible then the ity
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Nor s the plurality’s position bolstared,
ag it meems to think, amie, af 1786, by
relying or the statement in Renlow that
courts shonld allow cities a ¥ ‘reasonsbie
opportunity to experiment with solutions
b6 ndmitiedly serious probiems,’ ™ 475 1.5,
at 52, 106 8.0t 925, The pluslity over-
leoks a key distinetion hetween the zoning
vegulations at iseue in  Benton  and

e Youmg {anid in Los Angeles a5 of 16978,
and this pew Los Angeles breslomp re-
quiremert. In those two cases, the munie.
ipalities’ substantial inferest for purnoses
of intermediate acrutiny was an mterest in
choosing between two stralegies fo deal
with erime or property value, ezeh atrate-
gy tied fo the bimsinesses’ location, which
bad been shown o have o cavsal connec-
tiont with the secondary effects: the munie-
ipality could sither concentrate husinesses
for = consentrated regulatory atrategy, or
disperse them in order to spread oul its
repulaiory efforts. The limitations on lo-
eation required no further support than
the factual basis tying jocation to second-
ary effects; the zoning approved in those
o cases nad ne effect on the way the
owners of the stores eprvied on their adulf
businesses beyond contralling location, aad

na heavier burden than the location limit-

‘was approved by this Court.

The Los Angsles ordinance, however,
does impose o heavier burden, and one
lacking any demenstrable eonneclion o
the ioterest in crime eontrol. The ¢ty no

waould face the separate problem that under
no theory conld a rule sinply reguiring that
video booths be operated for free be said o
reduce secondary effects, )

9. The pleraliy’s assumption that the city's
"motive” in applying secondary-effects zoning
can be entively compartmentalized from the
profler of evidence reguired 1o justify the zon-
ing scheme. aniz, at 1737, is indulgent o gy
unrealistic degree, as the vecord in this case
shows, When the corigina! dispersion ordi-
nunce was anacted in 1978, the city's study
showing o correlation between concaniratians
af adull business and Wgher crime raws
showed thet the dispersal of adult businesses
was causally ralaled to the city's low enforce-

ent interest, and that in tuen wes 8 faiy
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longer neespts businesses as their awners
cheose to conduct therr within their own
four walls, but bars a video arcade in 2
hookstore, & combination showm by the
record 1o be commercislly natural, if nol
unfversal.  App. 4751 226-286, 24
Whereas Young and Remfon gave cities
the choive between two sirategies when
ench was causally related to the dity’s in-
terest, the plurslity today gives Los Ange-
les a right to “oxperiment” with a First
Amenoment vestriciion in response o a
problam of incressed crime that the city
hag never even shown o be associaled
with combinad hookstore-ureades standing
alone, Dut the povernment's freedom of
experimentation cannct displace is burden
under the intermediate serutiny standard
to show that the restrietion on speech is no
greater than essential io realizing an im-
portant objective, in this cess polleing
erime.  Since we eannot make aven 3 best
guess that the city's breakup policy will
have any effect on crime [y0r law enforee-
ment, we are a very far cry {rom any
assurance against covert eontent-based
reguiation

And coneern with content-based regula.
lion targeting a viewpoint is right io the
paint here, as witness 2 fact that nvolves
a0 guesswork.  If we take the city's bresk-
up policy at its face, enforeiny it will mean
that in every case two establishments will
operate ingferd of the traditional one.
Sinee the city presumably does not wish

imdization that the cify's concern was with the
seeondary effect of higher crime rates.
Winen, however, the city takey the further step
of breaking up businesses with no showing
ther » waditonally combined husiness has
any assoriation with a bigher crime rawe tha
vould be alfecied by the breakup, there i ne
indication that the breakup policy addresses »
secondary offect, but there Is reason o doubt,
that secondary effects are the city's concer,
The plurality seems to ash us (o shut our cyes
to the ciy’s failings by emphasizing thal this
case is nrerely at the stape of surmmary judg-
went, aife, al 1736, bur ignores the fact that
at this summary judgment stage the eity fias
made it plain that & reliss on oo evidence
beyond the 1977 study, which provides no
support far the ¢ity's action.
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mersty to muitiply adult establishments, it
makes sense to ask what offsetiing guin
the city may obtain from Hs new oreakup
policy. The answer may He in the fact
that two establishments in place of ane will
entail bwo business overheads in place of
one: two monthly rents, two electricity
bills, two payrels. Every month business
will be roore expensive than it used to be,
perhaps aven twice as much. That sounds
like a good strategy for driving out expres-
sive adull businesses. It sounds, in other
words, ke & poliry of content-bused regu.
Jatien,

I respectfully dissent.

[
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fonary G, BARTLETT, et al,
v,

Ashley STEPHENSON, ol al.
Na. GIAR4S,
May 17, 2002,

North Caroling officisls charged with
administery the state’s clections appliad
to Chief Justiee Behnaaist, as Cironit Jus-
tice, seeking a stay of z decizion of the
North Carelina Supreme Court that invali-
dated & legislative redistrieting plan on
state constitutional prounds. The Sworeme
Court, Chiel Justice Rehnquist, sitting as
single justice, held thei (here were ne
grounds for granting a stay,

Appleation denied.

See zlee 365 N.C. 354, 562 8.5.2d 377,

1. Federal Courts o»446

Single justice will grant a stay anly in
extraordinary circumstances. (Per Chief
Justice Rebnquist, as Cirevit Justicel,

BARTLETT v. 3TEFHENSON

Citeas 322 8.64 1751 (200%)
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North Caroiina officinle charged with
administering the sfafe’s clections were
not entitled to a stay of a decision of the
North Caroling Supreme Court that ivali-
dated a legislative redistricting plan on
state eonslitutional grounds; applicanis
falled o satisfy thresheld requiremants for
iesuance of a stay, as there was not a
ressonzble probability that fowr Members
of the United States Supreme Court would
vote to grant certiorart to resolve a dispute
that was largely about the meaning of o
single Department of Justice letter from
some 30 years earlier and that had few if
any rarifieations beyond the nstant case,
and, becuuse the state court had ordeved
thet the new plan he wprocleared before
elections could bhe held in the covered
courities, the case was distingishable from
others in which the 8. Supreme Court.
had issued stays enjoining a sovered juris-
dietion from conducting elections under an
unpreclezred voting plan, (Per Chief Jus-
tiee  Rehnouisi, sy  Chenit  Justice).
L.5.5up. Cl.Rule 10, 28 US.C.A.

ON APPLICATION FOR 8TAY

Chief Justice BEHNQUIST, Chreuit
Justics,

Applieants, North Carclina  officials
chirged with administering the Stale’s
clections, seek a stay of a decigion of the
Bupreme Court of Nerth Carolina invali-
dating Noril Carolina's 2002 state lepisla-
tive redistricting plan under the North
Cavolina Constitutiorn. The application is
denied,

The Supreme Court of North Caroling
held ihat the 2001 plan violated what is
known as the “whole county vrovision” of
the Nertk Cerolina Constifution, which
provides that “nol.county shall be divid-
ed in the formation of u senate or repra-
sentative district,” N.C. Const., Avt I5
§ B(8). See 355 N.C. 354, 863, 562 &K.2d
377, 384 2002).. The cowrt thos affirmed 2



