WHY IS THE COMMISSION LOOKING AT
WOODBURY ROW PHASE 2?
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The Historic Preservation Board denied the developer
the right to incorporate a four story building into a
portion of the development.

Woeodbury Row Phase 2



The appeal is based on the following:
1) Staff has approved this project. (sece attachment 1)
2) Woodbury Row meets the Historic Preservation Guidelines. (see attachment 2)

3) Woodbury Row fits the neighborhood better than the most recent
development - Camden Court. (see attachment 3)

4) Case law demonstrates that height issues are zoning matters not historic
preservation issues. (see attachment 4) |

Woodbury Row Phase 2



Attachment 1 -
Staff has approved this project.

Woodbury Row Phase 2



CIUTY OF

September 4, 2007

Dear Historic Preservation Board Members,

On June 12, 2007, the Historic Preservation Board heard and unanimously denied petition
36COC-07HPB. An appeal to the City Commission was submitted by the applicant,
Wheelbarrow & the Car (item #070196). The City Commission heard the appeal on July 16,
2007 at a Special Meeting. The item was continued until August 27, 2007 with the City
Manager’s suggestion of mitigation. At the August 27, 2007 City Commission meeting, the
appeal was continued. A copy of an email between City legal staff and the petitioner’s attorney is
attached, as well as the agreement letter signed by Mr. Fogler and Mr. Bredfeldt.

The following is the understood agreement emailed to the applicant’s attorney, Mr. Ansbacher
from City Staff Attorney, Nicolle Smith: ‘ ,

(1) Today, your client and city staff are requesting the City Commission send this item back to a regularly scheduled
Historic Preservation Board (HPB) meeting (recognizing advertising/notice requirements) for further consideration
- and to continue the appeal hearing until such time as the matter has been heard by the HPB.

(2) In the event the HPB hears your client's submission and grants a mutually acceptable Certificate of
Appropriateness (COA), your client will withdraw the appeal.

(3) In the event the HPB hears your client's submission and denies a COA or approves a COA with conditions that
are not acceptable to your client, the appeal will be scheduled for the next possible (recognizing advertising/notice
requirements) CCOM meeting after the HPB hearing. '

Your client has voluntarily agreed to this procedure (as evidenced by your letter dated August 24, 2007 and the letter
signed by Mr. Bredfeldt and Mr. Fogler dated August 24, 2007) and will not assert same against the City

Commission as a failure to "render its decision promptly."

The applicants and City staff met on July 31, 2007 in the City Manger’s office. Ideas were
exchanged and the applicants submitted a revised plan reflecting City staff comments.
Subsequent meetings with the applicant have resulted in a project that has a reduced impact on
the street edge. On S.W. 6™ Avenue, the buildings have been reduced to two and three stories. A
four-story building is behind the building at the street and has been moved to within five feet of

the alley in an effort to minimize height impact.

The City of Gainesville City Staff recommends APPROVAL of 36COA-07HPB, as amended.



Attachment 2 -

Woodbury Row meets the Historic Preservation
| Guidelines.
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The redevelopment meets the Historic District guidelines on page 77 of the

*University Heights Historic Districts - North and South Characteristics”

This is a clear indication of what can be built in this district.

Building Characteristics

S%,»: Historic structures are one and
two-story structures. Ne
can be 3

to 4 stories in he w.w €.

[
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UNNERSITY HEIGHT S HISTORIC DISTRICTS—NORTH & SOUTH CHARACTERISTICS

Subdivision Lavout North District
The original plats Por the North District

include University Terrace (1914

and
Florida Court {1922 ) subdivisions, The plaws
are laid out to break the tradivonal city grid
with cul-de-sacs, loop roads and mid-block
alleyways within grid blocks.

Subdivision Layout South District

The original plats T'ound in the Sowh
District include University Place (1909}
and University Heighes (19121 subdivi-
sions. They are v_u:?m ina regular grid
with mid-block alleyways.

Blocks

Block size and street width var
throughout the two districts. rc? in the
North District tend to be smaller and less
consistent, varying from block o block.
Roadway widths also vary.  Blocks inthe
JGE?&?QEQE fairly wnitore with mid-
block allevways and relatively consistent
fot sizes and 2534 ay widdhs,

Nareth Disteict Tres

L siwics gy

Drensity

Most buildings are single tamily de-
tached structires now occupied as multi-
tarmily studenv-oriented housing. Twoand
three-story infill aparmment buildings are
interspersed within the districts. There are
numerous vutbuildings and auxiliary struc-
tures throughout the area. usually clus-
tered along the mid-block alleyways. There
are few vacant properties i either district,
with new w.wmrﬁ\ density infill projects be-
ing built in the South District.

backs

The setbacks are generally uniform
within each given Zcrr. 75 vary within
the districts tfrom block to block. Large
front vard setbacks are common in the
South District.  Orientation of stnuctures
is generally consistent in the South Dis-
trict and varies from block to block in the
North District. Primary buildings front on
the principle street.

Strect Edge

Uniform setbacks along many (but not
ally streets create a number of blocks with a
consistent front vard condition. Paved side-
walks, curbs and front vard fencing varies
across the districts. Some streets in the
North District are without curbs while the
South District has consistent concrete
curbs along all primary streets.

Cultural Landscape

Asolder neighborhoods, bath d Z:r s
have a great deal of muture vegetation.
North District has a number of live
trees with 2 dense tree canopy. Phe Sputh
District is populated with numerous Jhural
ouks that have reached maturity ayfd are
now falling victim to age and dfsease,
which is degrading the historic tregfcanopy
in these neighborboods. Understpry trees
and mature azaleas along witha
tropical plantings make for a
scape environment.

sh land-

Building Characteristics
Helghe: Historie structures are one and
fvo-story structures. New infill buildings
can be 3w 4 stories m height
Wicth and Number of Bepes: Varies with
building styles. Historic buildings are over-
whelminglv single-tamily residennal scale,

Building Types: Primarily single-family
detached houses with mermittent infill of

vvo and three-story apartment baildings
and recent rowhouse buildings.
Predominent dvchitectural Styles: Var-
jes across the districts. Stvles include:
Craftsman/Bungalow, Frame Vernacular
Period Revivals, Ranch, Provincial, Tudor,
Spanish Mediterrancun, Prairie. Native
Fieldstone, and Minima! Traditional.

ariety of

HISTORIC CONTEXT
University Heights Historc Districts

Massing or Form: Varies with style of
buildings. Can behighly complex {Bunga-
lowor rekiively simple {Colonial Revival).

Fowndutions. NMost buildings

evated on brick piers or vented stem walls
above grade.

Roofs: Varies with the building stvles.
Includes guble, hip, nansard, tlat and mul-
tiple combinations covered m 3#.,?* €5
phalt shingles, tile, or asbestos shingles.

Muterials: Varies with building steles.
Includes
struction with wood siding, wood shingles,
varied combina-

are el-

wood frame and ARSONTY COB-

brick, stone. stucco, and
fions.

Complen rosf form amd multigie muter dads




Attachment 3 -
Woodbury Row fits the neighborhood better than
the most recent development - Camden Court.

Woodbury Row Phase 2
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C.

This shows that a 3 story building can be even larger than a 4 story building.
And, the issue should not be a height issue at all.
Woodbury Row meets the requirements set forth in the guidelines and staff approved.

Camden Court - 3 Story | Woodbury Phase 2

Four Story Building in rear only

ek
'}

[
10
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LS

3 Story Building in front 2 Story Building in front
Trimark Properties - Camden Court located at 1142 SW 3rd Ave Woodbury Phase 2:
in the South Univ. Heights Historic District Front is 2 Story and 3 story
A view from the East The rear is 4 Story. Shown is 1/2 the front elevation.

Compileted in July 2007




Attachment 4 -

Case law demonstrates that height issues are
zoning matters not historic preservation issues.

Woodbury Row Phase 2



NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING
MOTION AND, IF FILED, DETERMINED

IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
SECOND DISTRICT

CITY OF TAMPA, a Florida
Municipal Corporation,

Petitioner,

V.

CITY NATIONAL BANK OF FLORIDA,
 a National Banking Corporation,
Trustee, and CITIVEST
CONSTRUCTION CORPORATION,

a Florida for Profit Corporation,

Respondents.

VVVVVVVVVVVVVVVVV

Opinion filed May 23, 2007.

Petition for Writ of Certiorari to the Circuit
Court for Hillsborough County; sitting in its
appellate capacity.

David L. Smith, City Attorney, and Jerry
M. Gerwitz, Chief Assistant Attorney, City
of Tampa, Tampa, for Petitioner.

Scott A. McLaren and Marie A. Borland of Hill, Ward
& Henderson, P.A., Tampa, for Respondents City
National Bank of Florida, a National Banking
Corporation, Trustee, and Citivest Construction
Corporation, a Florida for Profit Corporation.

Case No. 2D06-1383



Robert L. Rocke, Jonathan B. Sbar and Jodi L.
Corrigan of Rocke, McLean & Sbar, P.A., Tampa for
Amicus Curiae National Trust for Historic
Preservation; Florida Trust for Historic Preservation,
Inc.; Tampa Preservation, Inc.; Historic Hyde Park
Neighborhood Association, Inc.; East Ybor Historic
and Civic Association, Inc.; Old Seminole Heights
Neighborhood Association, Inc.; and Southeast
Seminole Heights Civic Association, Inc.

James R. DeFurio of James R. DeFurio, P.A., Tampa
for Amicus Curiae Bayshore Royal Condominium &
Company, Inc.

Valerie A. Fernandez and Steven G. Gieseler of

Pacific Legal Foundation, Coral Gables, for Amicus
Curiae Pacific Legal Foundation.

PER CURIAM.

The City of Tampa has petitioned for certiorari relief from an order of the
circuit court that effectively reverses the City's denial of a certificate of appropriateness
(COA) for the respondents, City National Bank of Florida and Citivest Construction
Corporation (hereinafter, Citivest), to build a multistory residential condominium tower
on Bayshore Boulevard in Tampa. Bayshore Boulevard overlooks Tampa's
Hillsborough Bay. Every day, hundreds of people enjoy its long, continuous sidewalk
for walking, jogging, rollerblading, and bicycling. The homes on the inland side of the
boulevard present a mix of stately older houses, low-rise apartments and
condominiums, opulent new mansions, and high-rise condominiums. One section of
Bayshore Boulevard, approximately three miles long, forms an outer edge of the Hyde
Park Historic District.

The lots on which Citivest proposes to build are zoned to permit a high-

rise multifamily structure, but they are located at the southern end of the Hyde Park



Historic District, which consists predominantly of one- and two-story single-family
homes and a few small low-rise apartment complexes. When Citivest appeared before
the Architectural Review Commission (ARC) and then the City Council, the discussion
focused almost entirely on the height of the proposed structure—a building twenty-four
stories high, which would be located immediately adjacent to an eleven-story
condominium built in the 1920s and a two-story apartment complex of similar vintage.
Located across a side street from Citivest's corner lot is one of the oldest homes on
Bayshore Boulevard—a two-story single-family house.

This case raises complex questions of statutory construction and asks
whether the underlying zoning laws and the authority of the ARC over Citivest's
buildable lots in the Hyde Park Historic District can be reconciled. In its review of the
City’s action, the circuit court concluded that the City departed from the essential
requirements of law when it applied the Hyde Park ARC guidelines to conflict with and
alter the building envelope that was contemplated by the applicable zoning ordinance
and at least preliminarily approved by the zoning administrator. The COA was denied
on the basis that the proposed structure violated the historic district guidelines. This
case now comes to us on second-tier certiorari, and we deny the City's petition.

Itis important to define what this case does not involve. This is not a
takings case, nor does it involve a challenge to the zoning ordinances, the architectural
review criteria, or the design guidelines. In fact, at this juncture, this court is powerless
to comment upon or decide the validity of the ordinances involved. Nor is this court
empowered to review the record to determine whether the City's decision was

supported by competent, substantial evidence. See Miami-Dade County v. Omnipoint




Holdings, Inc., 863 So. 2d 195, 199 (Fla. 2003). The district court of appeal is simply
the next step up the ladder of review—up from the ARC, to the City Council, and to the
circuit court. Although the City Council apparently reviewed the ARC decision de novo,
the circuit court’s jurisdiction was through certiorari, and this court now must view this
case through the very narrow lens of second-tier certiorari. "As a case travels up the
judicial ladder, review should consistently become narrower, not broader." Haines City

Cmty. Dev. v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).

"As a practical matter, the circuit court's final ruling in most first-tier cases

is conclusive, for second-tier review is extraordinarily limited." Fla. Power & Light Co. v.

City of Dania, 761 So. 2d 1089, 1092 (Fla. 2000). in a second-tier certiorari proceeding,
the appellate court is limited to considering whether the circuit court afforded the parties
due process and applied the correct law. Id. To apply the correct law means to
observe the essential requirements of law. Heggs, 658 So. 2d at 530. As recently

explained by the supreme court in Allstate Insurance Co. v. Kaklamanos, 843 So. 2d

885, 890 (Fla. 2003):

"[Cllearly established law" can derive from a variety of legal

sources, including recent controlling case law, rules of court,

statutes, and constitutional law. Thus, in addition to case

law dealing with the same issue of law, an interpretation or

application of a statute, a procedural rule, or a constitutional

provision may be the basis for granting certiorari review.
Furthermore, evaluation of an alleged departure from the essential requirements of law
requires consideration not only of whether a legal error has occurred but also of whether
the error is so serious as to constitute a " 'violation of [a] clearly established principle of
law resulting in a miscarriage of justice.'" Ivey v. Allstate Ins. Co., 774 So. 2d 679, 682

(Fla. 2000) (quoting Heggs, 658 So. 2d at 528). Thus, we are mindful that even though



our scope of review is narrow, we are nevertheless charged with ascertaining whether
the circuit court, by overlooking sources of established law or applying an incorrect
analysis to those it considered, committed a serious error of fundamental dimensions.
Our review convinces us that the circuit court's decision does not depart from the
essential requirements of law.

The ARC, and subsequently the City, denied Citivest a COA for its
proposed condominium project essentially on the basis that the structure was too tall for
its historic-district location. As the circuit court found, the City departed from the
essential requirements of law when it concluded that the Hyde Park Design Guidelines,
as applied by the ARC, effectively "trump" the zoning administrator's review of the plans
for compliance with the zoning dictates. The RM-75 zoning designation of the property
determines the maximum height of the building. Section 27-77 (Table 4-2) of the City of
Tampa's Zoning Code specifies that buildings in the RM-75 district are limited in height
by a 4:1 ratio of height to setback from the lot line. In the simplest of terms, for each
four feet of height, the setback must increase another foot, so the height is ultimately
restricted by the size of the lot. The ‘RM-75 zoning district for this site was created in
1987. Prior to that time—and well before the creation of the Hyde Park Historic
District—the property carried a high-rise zoning designation under the City's
comprehensive plan. Thus the City has never, through its zoning designations,
suggested an intent to exclude a high-rise building from this site. When the current
owner of the property purchased it in 1996, he did so on notice of both the zoning

designation and the fact of the property’s location within the Hyde Park Historic District.



The converse is also true, however: when the Hyde Park Historic District was created,
this property was placed into the district carrying its high-rise zoning designation.

Zoning is considered in chapter 27 of the Tampa City Code; subsumed
within the zoning chapter are regulations governing the Architectural Review
Commission. Zoning section 27-216, for instance, dictates that new construction in the
Hyde Park Historic District cannot be undertaken before the ARC issues a COA.
Section 27-216(/) requires the ARC to consider the effect of the construction on not only
the building site but also on "the relationship between such work and other buildings,
structures or objects on the landmark site or other property in the historic district."
Obviously, in this case, the ARC, the City Council, neighbors, and other interested
parties emphasized the size disparity between Citivest's proposed high-rise building and
the predominantly one- and two-story houses in the historic district. But—and this is
significant—the relationship consideration is qualified in the next sentence of that
section: "In evaluating the effect and the relationship, the ARC shall consider historical
and architectural significance, architectural style, design, arrangement, texture,
materials and color.” Notably lacking is any mention of height or mass of the proposed
structure relative to others in the neighborhood.

However, section 27-216(m) of the Code lists a number of additional
considerations for new construction, and these were the focus of the ARC and City
Council hearings.

When the applicant wishes to undertake new construction

within a historic district or on a landmark site, the ARC shall

consider the compatibility of the new construction with the

existing character of the district or the landmark, but the

ARC shall not dictate the architectural style of the new
construction. Compatible design shall mean architectural



design and construction that will fit harmoniously into the
district or the landmark site. New construction shall be

- compatible in scale, materials and quality of construction
with adjacent buildings and structures that have been
designated.

The ARC shall include the following points in its

consideration of an application for new construction:

(1) Scale: height and width;

(2) Setback;

(3) Orientation and site coverage;

(4) Alignment, rhythm and spacing of buildings;

(5) Form and detail: Link between old and new:;

(6) Maintaining materials within the district or on the
landmark site;

(7) Maintaining quality within the district or on the landmark
site;

(8) Facade proportions and window patterns;

(9) Entrances and porch projections;

>(10) Roof forms;
(11) Horizontal, vertical or nondirectional emphasis.

(Emphasis added.)

The City argued at all stages in these proceedings that these criteria,
particularly "scale: height and width," sanction the ARC's rejection of Citivest's
proposed construction on the basis of height. In coming to that conclusion, both the
City and the ARC rejected the theory that the term "scale: height and width" referred to
the height-width ratio of the facades of a new building as compared with neighboring
buildings within the historic district, which is essentially an aesthetic consideration.
Instead, the ARC's and the City's focus converged on height alone, not the design
aspects of scale.

Citivest, on the other hand, consistently contended that section 27-77
governs the parameters of its project and circumscribes the ARC's power to reject the

building as too tall. Section 27-77(a)(2)(g) provides:



Schedule of statements of purpose and intent. The following
array presents for the several districts the statements of
purpose and intent applicable to each district.

g. RM-75 residential multiple-family. This district provides
primarily for high density multiple-family residential
development. Such high density residential structures shall
be located in close proximity to regional shopping,
employment and public transportation opportunities.

Section 27-77(c) additionally provides:

Schedule of area, height, bulk and placement regulations.

Except as specifically provided in other sections of this

chapter, regulations governing the minimum lot area and

width, required front, side and rear yards, floor area ratio,

height of structures, area of signs and related matters

shall be as shown in the schedule of area, height, bulk

and placement regulations.

(Emphasis added.) Thus section 27-77(c), particularly the accompanying Table 4-2
mentioned above, governs the permissible height of structures. In fact, the building
height "shall be as shown in the schedule,” unless conflicting regulations "specifically
provide” otherwise. The design guidelines listed in section 27-216(m) are, on their face,
not specific. That is because they are part of the larger context of aesthetic
considerations appropriate for the historic district. Although they come within the City's
zoning code, they are not specific zoning regulations.

Even if the design guidelines as set out in section 27-216(m) were specific
regulations, they were never intended to conflict with or supersede the primary zoning
designations. This is apparent from their original statutory enactment. The Hyde Park
Historic District was created with reference to section 266.407, Florida Statutes (1995),

later renumbered section 266.0057, titled "Powers of governing bodies in and of

Hillsborough County; architectural review board." Section 27-213 of the City Code,

-8-



titled "Architectural Review Commission—Powers and duties,” refers to section

266.0057 and states:

The architectural review commission shall have the following
responsibilities as authorized and empowered by the
provisions of this chapter and by F.S. Ch. 266.0057, F.S.:

(1) Approval or disapproval of plans related to . . . new
construction involving . . . historic districts . . . .

(2) Specific authorities and powers. In addition to the
powers and duties stated elsewhere, the ARC shall take
action necessary and appropriate to accomplish the
purposes of this division. These actions include:

a. Approval or disapproval on applications for certificates of
appropriateness . . ..

The language of the enabling statute is a telling limitation on the powers of
the ARC. Section 266.0057(2)(c)(1) authorizes the ARC to

[a]pprove or disapprove plans for buildings to be erected . . .
within the historical district . . . . [T]he control of the erection
...of new . . . buildings or structures . . . is hereby
designated to be a public purpose; but no rule may be
adopted which is in conflict with any zoning ordinance
of the governing bodies applicable to such area.

(Emphasis added.) Although the statute was sunsetted in 1997 when it became
superfluous after the City had adopted its historic preservation ordinance, the continued
inclusion of specific reference to the statute in the Code establishes a control and
limitation upon the powers of the ARC.

Furthermore, section 27-216(0) of the Code states as follows:

The zoning administrator shall be the sole administrator of

this Code as it pertains to landmark and historic district

boundaries, the requirements for permitted or permissible

special uses, the schedule of area, height, bulk and
placement regulations, the parking requirements and any



other item not dealing specifically with the procedure and
review criteria for obtaining a certificate of appropriateness.

(Emphasis added.) The grammatical structure of that section reinforces its plain
meaning that the zoning administrator, not the ARC, has the final word on height and
"any other item not dealing specifically with the procedure and review criteria for
obtaining” a COA. Thus, height—an item with which the COA review criteria are not
concerned—is governed by the zoning administrator, not the ARC.

Our analysis of the applicable statutes, code sections, and case law
convinces us that the circuit court correctly applied the law in this matter and did not
overlook any other source that would assist in its review. This court has diligently
-combed every appendix, case, ordinance, and statute submitted on behalf of any
party—and has searched many other resources—in an attempt to ascertain whether the
ARC possesses the authority or power to require a reduction in height of the proposed
building so that it will be "compatible” with the historic character of the neighborhood
and the surrounding structures. Repeatedly, we have scoured the record and
applicable law for the answer to this question: Can the ARC, based on the design
criterion of "scale: height and width” alone, limit a proposed structure to any particular
height? No such power granted by the appropriate sovereign has been identified.

The City could have solved this issue by rezoning this property or,
alternatively, carving this land out of the historic district, or even defining an overlay
district encompassing this property and others that would include height limitations.
Section 27-458(a) of the City Code declares that "the purpose of an overlay district is to
allow for the application of specific regulations to a distinct geographic area." And

section 27-458(b) further declares: "The overlay district concept is discussed in the

-10 -



Comprehensive Plan as a method of preserving the character of an area. [t will
encourage development to occur that is compatible with the existing scale and pattern
of surrounding properties.” Section 27-523 defines a historic residential overlay district

as follows:

A special overlay district which recognizes and protects

historic patterns of development including but not limited to

the following physical elements: setback, height, site

orientations and massing of buildings and accessory

structures, placement of sidewalks, parking areas and

infrastructure. Its purpose is to conserve existing

neighborhood patterns of development by retaining historic

structures that contribute to that pattern, while assuring that

new construction will be consistent with it.
Thus, the City Code explicitly contemplates the creation of historic overlay districts in
which building height can be limited in spite of underlying zoning. An example is the
Seminole Heights Residential Historic Overlay District, which is separate and distinct
from the historic district. The specific intent of the overlay district "is to ensure that infill
residential development and additions thereto are compatible in building and structural
orientation, height, lot dimensional requirements and other site spatial relationships to
the precedent within the established neighborhood.” § 27-464(b), Tampa City Code
(emphasis added). Such extensive power was not granted to the Hyde Park
Architectural Review Commission.

This is a true apples and oranges case. The historic guidelines do not
envisage application to a lot zoned RM-75 for height and density as a vehicle to reduce
the height of the building. They are design guidelines, not specific zoning regulations.

Although this case does not present constitutional issues, this language from the Third

District Court of Appeal is helpful: "Zoning as applied to the height of buildings is an

-11 -



exercise of the police power. The height limitation must be specific and must promote
the health, welfare, safety, and morals of the public in order to be valid and withstand an

attack upon it as an unwarranted exercise of that power.” Town of Bay Harbor Islands

v. Burk, 114 So. 2d 225, 227 (Fla. 3d DCA 1959). A spéciﬁc height restriction that could

be generally applied to all properties in a historic district is permissible. See Mandel v.

City of Santa Fe, 894 P.2d 1041 (N.M. App. 1995).

Unfortunately, the City has not undertaken legislative action that would
avoid this conflict. The circuit court made this observation in its order denying the City's
motion for clarification: "The City of Tampa has created this quagmire of competing and
seemingly inconsistent building requirements." We fully concur with that opinion.

Having found no departure from the essential requirements of law in the

circuit court's order denying the City's petition for certiorari, we deny this petition.

CASANUEVA and DAVIS, JJ., and THREADGILL, EDWARD F., SENIOR JUDGE,
Concur.
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