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927, 930 (Fla. 5th DCA 2004), a complaint
for temporary and permanent injunction
was filled against an unlicensed nursing
home, and in response to the filing of the
complaint, the defendant closed the nurs.
ing home. The trial court granted an in.
junction, and the nursing home argued
that it was error because the facility had
been closed, but the fifth distriet affirmed,
concluding it was “a matter within the trial
court’s diseretion,”

I am concerned that the majority opin-
ion will create uncertainty in cases where
defendants are violating covenants, non-
compete agreements and the like, long af-
ter suit is filed, and on the eve of trial
announce that they won't do it anymore, I
see no harm, let alone abuse of discretion,
in entry of the injunction.
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PER CURIAM.
Affirmed  See Applegate v. Barnett
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1979).
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Background: Environmental group and .

area landowners brought action against
county and property owner, challenging
county’s approval of Property owner’s ap-
plication to build residentisi buildings on ;
property adjacent to river, which was es- :

sential manatee habitat. The Cirevit Court, ;"
Citrus County, Charles M. Harris, waab_,f

Judge, dismissed action for lack of stand-
ing. Plaintiffs appealed.

Holding: The District Court of Appeal,
Grillin, J., held that plaintiffs had standing
to bring action.

Clinton Black, Fort Lauderdale, pro se.
No brief filed on behalf of appeliee.

R f and v dod
Pleus, J,, filed dissenting opinion.
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1. Zoning and Planning ¢=30

A “local comprehensive land use plan”
is 3 statutorily dated legislative plan to
control and direct the use and develop-
ment of property within a county or munic-

8. Zoning and Planning ¢=571

Under statute governing standing re-
garding actions challenging a local govern-
ment's development order as being incon-
sistent with loeal comprehensive land use
plan, requi that o person must al-

ipality; the plan is likened to a
for all future development within the gov-
ernmental  boundary. West's FSA.
§ 163.3167.

See publication Words and Phras-

es lor other judicial constructions
and definitions.

2. Zoning and Planning ¢=571

As a remedial statute, statute that
enlarges class of persons with standing to
hallenge devel order as i i
tent with local comprehensive land use
plan is to be liberally construed to advance
the intended remedy. West's FSA.
§ 163.3215.

3. Zoning and Planning ¢=571

The purpose of statute governing
standing to appeal and challenge the con-
sistency of a development order with a
local comprehensive land use plan is o
Liberalize standing. Wests F.Sa
§ 163.3215.

4. Zoning and Planning =571

A person’s standing to bring a chal-
lenge under statute governing actions chal-
lenging a local government's development
order as being inconsistent with local com-
prehensive land use plan depends on (1)
whether the interests the person alleges
are protected or furthered by the local
government comprehensive plan, if so, (2)
whether those interests exceed in degree
the general interest in community good
shared by all persons, and (3) whether the
interests will be adversely affected by the
challenged  decision.  West's F.8SA.
§ 163.3215(2, 3).

lege an interest that exceeds “in degree
the general interest in community good
shared by all persons” simply means that a
party must allege that they have an inter
est that is something more than a general
interest in community well being, West’s
F.S.A § 163.3215(2).

6. Zoning and Planning =571
Environmenta! group and area land-
owners had standing to bring action chal-
lenging county’s approval of property
owner’s application to build residenti}
buildings on property adjacent to river as
being i i with loeal p
sive land use plan; group sought to pro-
tect river from problems associated with
improper and ineflective storm water
tems, pulstion of
lands adjacent to river, and destruction of
wetlands surrounding river, and group
and landowners all had direct and demon-
strated concern for protection of interests
furthered by comprehensive plan that
would be adversely affected by allowing
development that violated plan. West's
FS.A § 16332152, 3).

7. Zoning and Planning =571

The “greater-in-degree” part of the
test for standing to bring action challeng.
ing @ local government's development or-
der as being inconsistent with local com-
prehensive land use plan self-evidently
would be met if the plaintiff is an adjacent
property  owner. West's F.SA
§ 168.8215(2),

8. Zoning and Planning ¢=371

Statutory test for standing to bring
action challenging a local government’s de-
velopment order as being inconsistent with
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local comprehensive land use plan is di-
rected to the quality of the interest of the
person seeking standing; there is no re-
quirement of a unique harm relative to the
general population.  Wests F.SA
§ 163.3215(2, 3).

9. Zoning and Planning €593

Dismissal of second amended com-
plaint for lack of standing was required to
be without prejudice rather than with prej-
udiee in action challenging county’s ap-
proval of property owner's application to
build residential buildings on property ad-
jacent to river as being inconsistent with
local comprehensive land use plan; plain-
tiffs had not abused privilege to amend.
West’s F.8.A. § 168.3216(2, 3).

Denise A. Lyn, of Denise A. Lyn, P.A.,
Inverness, for Appellant.

Michele Lieberman, of Law Office of
Michele L. Lieberman, LL, Inverness, for
Appellec.

Carl A. Bertoch, Crystal River, for In-
tervenor, Homosassa Riverside Resort,
LLC.

GRIFFIN, J.

Save the Homosassa River Alliance,
Ine, James Bitter, Rosemary Rendueles,
and Priscilla Watkins {collectively *Plain-
tiffs”) appeal the trial court’s order dis-
missing, with prejudice, their suit against
Citrus County, Florida [“County”] and Ho-
mosassa River Resort, LLC [“Resort™] on
the ground that they lack standing.

Resort owns property adjacent to the
Homosassa River {*River”"] in Old Homo-
sassa, Florida. The Homosassa River is

1. Resort's site is designated on the County's
generalized future land use map, ("GFLUM™),
as CL, Low Intensity Coastal Lakes, which

an OQutstanding Florida Waterway and an
essential manatec habitat.! There are two
buildings on Resort’s site, containing fif-
teen residential eondominium units. Re-
sort applied to the County for a land devel-
opment code stlas amendment “to allow
the development and redevelopment of 87
condominium dwelling units, retail space,
amenities and parking” on this property.
The project would result in the eonstrue-
tion of four four-story residential strue-
tures. On July 11, 2006, Citrus County’s
Board of County Commissioners enacted
Ordinanee No. 2006-A13, which approved
Resort’s application and amended the
County's land development ¢ode to reflect
the approval.

Plaintiff Alliance is a not-for-profit cor-
poration “committed to the preservation
and conservation of environmentally sensi-
tive lands and the wildlife in and around
the Homosassa River and in Old Homosas-
sa, Florida.” Plaintiffs Bitter, Rendueles,
and Watking are individuals who own
property in the area. On August 10, 2006,
Plaintiffs filed this suit against the County,
pursuant to section 1633215, challenging
the County’s approval of Regort’s applica-
tion on the ground that it is inconsistent
with the County’s Comprehensive Land
Use Plan, Citrus County Ordinance No.
88-04, as amended. On November 9, 2006,
before the initial complaint was served on
the County, Plaintiffs filed an Amended
Complaint,

Resort was allowed to intervene in the
dispute and the County filed a motion to
dismiss, arguing that the Plaintiffs had
failed to plead sufficient facts to establish
standing. The trial court agreed and dis-
missed Plaintiffs’ complaint, with twenty
days to amend.

allows a maximum density of one (1) unit per
20 acres, is located in Flood Plain A-11, and
is located in the Coastal High Hazard Zome.
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Plaintiffs filed their Second Amended
Complaint against both the County and
Resort, to which the County and Resort
responded by flling a joint motion to dis-
miss. In their joint motion to dismiss, the
County and Resort alieged that Plaintiffs

ly affect the quality of water or access to
the river” Additionally, the trial court
noted that “[tiere is no indication that
residents living in this proposed project
would add any more burden to the streets,
storm drainage, river crowding, ete. than

a

had failed to blisk

they had not sufficiently alleged (1) “any
interest that exceeds in degree that of the
general community,” (2) “harm to such
interests over and sbove that of their
neighbors,” or (8) “any nexus between the
alleged comprehensive plan violati and

resi living elsewhere in the city.”
Plaintiffs fled a motion for rehearing on
July 11, 2007. In the motion for rebear-
ing, Plaintiffs asserted that the trial
court’s analysis was not within the statute.
They also objected that the trial court's

the interests of the parties.”

The trial court heard arguments on the
County and Resort’s joint motion. At the
hearing, Resort and the County essential-
ly reiterated the points they had raised in
their written motion and urged that the
dismizssal of the Second Amended Com-
plaint be with prejudice. Plaintiffs ar-
gued that section 163.3215 gave affected
citizens significantly enhanced ding to

fismissal “with prejudice” at that stage of
the proceedings was premature and con-
trary to the existing case law. The trial
court concluded that Plaintiffs had been
given “ample opportunity to show standing
if they could” and that they would not be
helped by further delay. The trial court
denied Plaintiffs’ motion for rehearing.

The Second Amended Complaint

Plaintiffs' Second Amended Complaint

hall the : of devel +

tains lengthy allegations in support of

decisions and that their allegations were
sufficient to establish standing under this
liberalized standard.

On about July 2, 2007, the trial court
dismissed the Second Amended Complaint
with prejudice, concluding that Plaintiffs
had failed to sufficiently allege that their
intcrests were adversely affected by the
project in a way not experienced by the
general population and because of insuffi-
cient “nexus” allegations. The trial court

their ding to bring this suit. The com-
plaint begins by introducing each of the
plaintiffs (Alliance, Bitter, Renducles, and
Watkins). Alliance is a not-for-profit cor-
poration committed to the preservation of
the lands and the wildlife in and around
the Homosassa River and Old Homosassa,
Florida. The complaint explaing that the
group has “cmbarked on a specific and
focused course” to protect the River from
problems associated with improper and in-
effective storm water management sys-

observed that “[tihere are no allegati

that the county-approved plan permits im-
proper runoff into the river or that the
proposed development will itself (other
than by adding people to the mix) adverse-

2. Specifically, the County and Resort assert in
their motion:
There exists no allegations within the com-
plaint that establish how the height of the
building or the net increase in units will
adversely impact the Alhiance’ (sic] edu-

tems, overpopulation of the lands adjacent
to the River, destruction of wetlands sur-
rounding the River, degradation of the
River's water quality, and excessive boat
traffic upon the River. The group con-

cational purpose or interest in the manatee,
Bitter's ability to fish in the river, Rendu-
cles” ability to bicycle through Old Homo-
sassa, or Watkins' ability to walk down the
streets in Old Homosassa.
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ducts seminars to educate the area’s resi-
dents about the River and how to preserve
it. One of the Alliance’s main objectives
has been “the orderly development and
preservation of the character of Old Homo-
sassa.” Members of the group use the
River for both educational and recreational

dueles “enjoys the beauty of nature by
traveling down the Homosassa River and
walking and bicyeling along the streets in
0Old Homosassa.” She often visits the Riv-
er's shores “to admire the beauty and
wonder of the River and its wildlife.”
Rendueles receives potable water from the

purposes; have i b ial effort
and funds to proleet and preserve the
River and its endangered manatees; and
have served on the Old Homosassa Area
Redevelog Plan stecring :

The complaint alleges that Bitter is an
active Alliance member who owns property
about three miles from Resort’s site. He
is conscious of governmental actions that
affect the health of the Homosassa River
and participates actively in publie conver-
sations regarding development of the area.
Bitter fishes in the River, frequently boats
along it, and often visits its shores “to
admire the beauty and wonder of the Riv-
er and its wildlife” Additionally, Bitter
receives potable water from the Homosas-
sa Special Water District, fire protection
from the County’s fire department, police
protection from the County’s Sheriff’s De-
partment, and emergency services by Na-
ture Coast EMS. Finally, it is alleged
that in the event of a natural disaster or a
threat of a natural disaster, Bitter would
have to evacuate his property via West
Fishbowl Drive, which is a two-lane road
in Homosassa. “West Fishbowi Drive . ..
is along the evacuation route for [Resort’s]
property...."”

Renducles owns canal-front real proper-
ty less than a mile from Resort’s site?
Rendueles worked on the County’s Old
Homosassa Overlay steering i

Hi Special Water District, fire
protection from the County’s fire depart-
ment, police protection from the County’s
Sherif’s Department, and emergency ser-
vices by Nature Coast EMS. In the event
of a natural disaster or a threat of a
natural disaster, Rendueles would evacu-
ate her property via W. Yulee Drive,
which is a two-lane road in H

Watkins owns real property within Ho-
mosassa, Florida, She participates in Alli-
ance’s activities and actively participated
during the County’s public hearings on
Resort's application. Watkins frequently
kayaks on the River; bicycles along W.
Halls River Road and W. Fishbowl Drive;
and enjoys walking down Old Homosassa's
unerowded streets and roads. Watkins re-
ceives potable water from the Homosassa
Special Water Distriet, sewer services
from Citrus County, fire protection from
the County’s fire department, police pro-
tection from the County's Sherif’s Depart-
ment, and emergency services by Nature
Coast EMS. In the event of a natural
disaster or a threat of a natural disaster,
Watkins would evacuate her property via
W. Halls River Road, a two-lane road in
Homosassa, which is along the evacuation
route for Resort’s property.

Plaintiffs allege that “(bjecause of the

and actively participated during the Coun-
ty’s public hearings on Resort’s applica-
tion. Additionally, it is alleged that Ren-

3. The canal that Rendueles’ property is on is
part of the Homosassa River system and

County’s adoption of a devel t order
which is inconsistent with its adopted
Comprehensive Plan{,} [Plaintiffs] will suf-
fer an adverse effect to their interests

opens 1o the River at Resort’s site.
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furthered by the local government compre-
hensive plan. ...” In paragraph 27, Plain-
tiffs generally list protected interests that
they claim will be adversely affected by
the County’s approval, Specifically, Plain-
tiffs allege:

The Alliance and Property Owners, in-

eluding the members of the corporation,

will suffer adverse effects to int

to encourage environmentally sound de-
velopment practiccs around the Homo-
sassa River. Its tireless efforts to edu-
cate the public and to encourage clean
and envi lly sound devel

will be for naught if the County contin-
ues to allow development that is incon-
sistent with the goals and objectives of

Pprotected or furthered by the adopted
Plan, as amended, including but not lim-
ited to their property interests, their
interest in protecting and maintaning
the existing water quality of the Homo-
sassa River, their interest in protecting
the endungered Manatees, their interest
in suffieient water and wastewater infra-
structure, their interests in efficient and
equitable distribution of land uses in the
area, their interests in reasonable in-
vestment-backed expectations in their
area, their interests in land use, their
interests in preserving the character of
Old Homosassa, their interests related
to health and safety, including the safety
and efficiency of recreation facilities and
streets, police and fire protection, densi-
ties or intensities of development, in-
cluding the compatibility of adjacent
land uses, their interest in envir

its Comprehensive Plan.

With respeet to each of the individual
plaintiffs, Plaintiffs allege that Resort's
proposed development activities would in-
crease the number of people in the area
and, accordingly, increase demands relat-
ing to public services, evacuation, traffic,
and infrastructure® It is alleged that, giv-
en their proximity to “the project and giv-
en [their] use of the same water system,
roadway system ... waterwsy system,”
and in the case of Watkins, sewer system,
“{Plaintiffs) will suffer harm to a greater
degree than that of the public in general”
Plaintiffs additionally allege that Bitter
would “be harmed to a degree that ex-
ceeds the harm caused to the publie in
general” because of his participation in the
Jocal government process and his volunteer
efforts to preserve and protect the River;

tal or natural resources and their inter-

est in wetland preservation,

In paragraphs 9 through 12, Plaintiffs
allege how the harm they would each suf-
fer “exceeds the harm caused to the public
in general.” With regard to Alliance, Plain-
tiffs allege:

12). Alliance will be harmed to a de-

gree that exceeds the harm caused to

the public in general because of the Alli-
ance’s investment of resources and vol-
unteer activities to protect the health
and welfare of the Homosassa River and

4. Plaintiffs assert that the water system that
the individual plaintiffs would share with Re-
sort had “expressed concemns regarding the

that Rendueles would “be harmed to a
degree that exceeds the harm caused to
the public in general” due to her proximity
to the development, her location in the
Coastal High Hazard Ares, and her loca-
tion within the Old Homosassa Redevelop-
ment Area; and that Watkins would “be
harmed to a degree that exceeds the harm
catised to the public in general” because of
her proximity to the development, her lo-
cation within the Coastal High Hazard
Area, her use of the River, and her active
use of the roads and streets within Old
Homosassa.

volume of water it will be able to supply
because of [Resort’s) project demands.”
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Finally, the complaint contains allega-
tions concerning the interests the compre-
hensive plan is intended to protect and
how Resort’s proposed project is inconsis-
tent with the plan. Plaintiffs allege that
the plan’s provisions are intended to:

a) Preserve, protect, and restore Coun-

ty’s natural resources. ...

b) Protect and maintain the water quali-
ty of the ... Homosassa ... [Riv-
er]....

¢) Provide the GFLUM be recognized
as the primary document used by
County in land use regulation and in
guiding future growth.

) Provide that where Countys LDC?*
conflicts with or overlaps other regu-
lations, whichever imposes the more
stringent restrictions shall prevail.

0 Limit residential structures in the
coastal high hazard area to two (2)
stories.

£) Prohibit the expansion of R-2 occu-
pancies in the coastal high hazard
area.

h) Limit structures in the Old Homosas-
sa Redevelopment Area to two (2) sto-
ries over the first living floor,

i) Require all structures constructed in
the Old H Redevel

k) Prohibit the development or expan-
gion of general commercial uses within
Old Homosassa.

The complaint then alleges that the pro-
posed development is inconsistent with the
Plan, because it:

a) Allows for the expansion of R-2 resi-
dential dwelling units in the coastal
high hazard area.

b) Allows for the construction of three
(3) story over parking residential
structures in the coastal high hazard
area.

¢) Allows for the construction of struc-
tures that are not compatible with the
character and vision of Old Homosas-
5a.

d) Allows for the construction of four (4)
residential structures which do not
provide for a step back of stories.

e) Allows for increases in residential
dwellings in the coastal high hazard
area.

f) Allows for the expansion or develop-
ment of new commereial uses within
Old Homosassa.

g) Allows for the development of resi-
dential uses upon lands designated as
GNC within Old Homosassa.

The trial court’s order indicates that it
dismissed Plaintiffs' Second Amended

Arca to provide for a 10 foot step back
of the sceond story over the first sto-
ry.

j) Require all development in the Old
Homosassa Redevelopment Area to
further the character and vision pro-
vided for Old Homosassa and to be
compatible with existing structures in
the area.

S, The Old H Redevel Area

G int b it found that Plaintiffs
had failed to sufficiently allege that their
interests were adversely “affected by the
project in a way not experienced by the
general population.” Additionally, the tri-
al court’s order adopted the “nexus” argu-
ment of Resort and the County, ruling that
“there must be some nexus between the
alleged evil of the challenged action and
the adverse {e]ffect claimed.”

Devel Code as section 4680,

Plan is incorporated into the ncm_:»w.u Land
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Controlling Law
[1]1 “A local comprehensive land use
plan is a il dated legisiati
plan to control and direct the use and
development of property within a county
or municipality. The plan is likened to a

common law rules of standing applicd to
the Growth Management Act by enacting
section 163.3215, Florida Statutes® Its
stated purpose was “to ensure the stand-
ing for any person who ‘will suffer an
adverse effect to an interest protected ...

constitution for all future devel

within the governmental boundary.” Ma-
chado v. Musgrove, 519 Su.2d 629, 631-32
(Fla. 88 DCA 1987) (citations omitted).
See also § 1633167, Fla. Stat. (2007).
Once a comprehensive plan has been
adopted pursuant to the Local Government
Comprehensive Planning and Land Devel-
opment Regulation Act, “all devel t
undertaken by, and all actions taken in
regard to development orders by, govern-
mental agencies in regard to land covered
by such plan” must be consistent with that
plan. § 163.3194(1)(a), Fla. Stat. (2007);
see also § 163.3164(7), Fla. Stat. (2007).

[2,3) Prior to 1985, common law gov-
erned a third party’s standing to intervene
to challenge a development order as incon-
sistent with the governing comprehensive
plan. See Parker v Leon County. 627
So.2d 476, 479 (F1a.1993), Citizens Growth
Mgmt. Coal, Inc. v. City of W. Palm
Beach, 450 So2d 204, 20608 (Fla.1984).
The common law rule provided that, in
order to have standing to challenge a land
use decision, 8 party had to possess a
legally recognized right that would be ad-
versely affected by the decision or suffer
special damages different in kind from that
suffered by the community as a whole.
Putnanm County Envtl Council, Inc. v
Bd. of County Comm'rs, 757 So.2d 590,
592-93 (Fla. 5th DCA 2000); Citizens
Growth Mgmt. Coal, Inc., 450 So2d at
206. In 1985, the Florida Legislature re-
acted to the Supreme Court's 1984 decision
in Citizens Growth Management that the

6. The action underlying this appeal was
brought pursuant to section 163.3215(3),

by the ... prehensive plan’ " Parker,
627 So.2d at 479 (citing § 163.3215(2), Fla.
Stat. (1985)); see also Edu. Dev. Ctr., Inc.
v Palm Beach County, 751 So.2d 621, 623
(Fla. 4th DCA 1989) (section 1633216 is
remedial statute in that it “enlarged the
class of with standing to chall

a development order as inconsistent with
the comprehensive plan™). As a remedial
statute, section 163.3215 is to “be liberally
construed to advance the intended reme-
dy....” Edu. Dev. Ctr, Inc. 151 So2d at
623; see also Dunlap v. Orange County.
971 So2d 171, 174 (Fla. 5th DCA 2007).
There is no doubt that the purpose of the
adoption of section 163.3215 was to liberal-
ize standing in this context. See City of
Ft. Myers v. Splitt, 988 So2d 28 (Fla. 2d
DCA 2008).

[4] In part, scction 163.3215(3), Florida
Statutes (2007), provides:

Any aggrieved or adversely affected
party may maintain 2 de novo action for
declaratory, injunctive, or other relief
against any local government to chal-
lenge any decision of such Jocal govern-
ment granting or denying an application
for, or to prevent such local government
from taking any action on, a develop-
ment order, as defined in s. 163.3164,
which materially alters the usc or densi-
ty or intensity of use on a particular
piece of property which is not consistent
with the comprehensive plan adopted
under this part.

Florida Statutes.
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Further, section 163.3215(2), Florida Stat-

utes (2007), provides:
As used in this section, the term “ag-
grieved or adversely affected party”
means any person'™ or local government
that will suffer an adverse ¢ffect to an
interest protected or furthered by the
local government comprehensive plan,
including interests related to health and

lenged decision. See § 163.3215(2), Fla.
Stat. (2007); see also Fla. Rock Props. v.
Keyser, 709 S0.2d 175, 177 (Fla. 5th DCA
1988).

{5] There is nothing obscurc about the
statutory language requiring 2 person
seeking standing to allege an interest that
*fexcecds] in degree the general interest in
community good shared by all persons” to

safety, police and fire pri ion service
tems, densities or i ities of devel-
opment, transportation facilities, heaith
care facilities, equipment or services,
and environmental or natural resources.
The alleged adverse interest may be
shared in with other b
of the community at large but must
exceed in degree the general interest in
community good shared by all persons.
The term includes the owner, developer,
or appli for a develop t order.
(Emphasis added). Thus, a person’s
standing to bring a challenge under section
163.3215(3) d ds on (1) whether the

blish standing. It simply means that a
party must allege that they have an inter-
est that is something more than “a general
interest in community well being.” See
Keyser, 109 So2d at 177% see also Stra-
nahan House, Inc. v. City of Fort Lauder-
dale, 967 So.2d 427, 434 (Fla. 4th DCA
20077 The statute does not say that a
party must be harmed to a greater degree
than the general public. Not surprisingly.
the case law assumes that an organization
has an interest that is greater than “the
general interest in community well being”
when the organization's primary purpose
includes protecting the particular interest

interests the person alleges are “protected
or furthered by the local government com-
prehensive plan”; if so, (2) whether those
interests “exceed in degree the gencral
interest in community good shared by all
persons”; and (8) whether the interests
will be adverscly affected by the chal-

7. Seclion 163.3164(17), Florida Staluies
(2007), provides that, as used in the Local
Government  Comprehensive Planning and
Land Development Regulation Act, "|plerson
means an individual, corporation, govern-
mental agency, business trust, estate, trust,
parinership, association, two or more persons
having a joint or common interest, or any
other legal entity.”

8. In Florida Rock Properties, 709 So.2d at
177, this Court wrote:
“[Kleyser's standing to chalenge the
Board’s zoping decision depends on (1)
whether the p | and professional in-

that they allege will be adversely affected
by the comprehensive plan violation. See
Stranahan House, Inc, 967 So.2d at 434.
The old common law test was so narrowly
drawn that there often was no means of
redress for a comprehensive plan violation.
The expanded statutory test climinates

plan; if so, (2) whether those interests are
greater than the general interest in comtmuni-
ty well being; and (3) whether the interests
are or will be adversely affected by the
challenged zoning decision.”

{Emphasis added).

9. In Stranahan House, Inc., 967 So.2d at 434,
the Fourth District wrote:
Stranahan and Friends meet the test for
standing outlined in Florida Rock Properties
v. Keyser, 709 So.2d 175, 177 (Fla. 5th DCA
1998). The intercsts alleged are protected
by the City's comprehensive plan, they are
greater than the general intevest in communi-

terests he alleged are ‘protected or fur-
thered by’ Putnam County’s comprehensive

ty well-being, and the interests will be ad-
versely affected by the development.
{Emphasis added).
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“gadfly” litigation, yet gives oversight to
the segment of the public that is most
likely to be knowledgeable about the inter-
est at stake and committed to its protec-
tion. The statute expressly identifies by
multiple examples the kinds of interests
the legislature intended to protect:

As used in this section, the term “ag-

Forest, which was zoned for agricultural
use. The company and the local school
board “applied for a special exception to
the county’s comprehensive plan to allow
the construction of a regional middle
school complex on” the company’s proper-
ty. 767 So2d at 591. The application
was approved, and the Putnam County

grieved or adversely affected party”
means any person or local government
that will suffer an adverse effect to an
interest protected or furthered by the
local government comprehensive plan,
including interesis reloted to health and
safety, police and fire protection service
densitics or intensities of de-
velopmenl, transportation facilities,
health care facilities, equipment or ser-
vices, and environmental or natural re-
sources.
§ 163.3216(2), Fla. Stat. (2007) (emphasis
added).

Application of the statutory test is illus-
trated by comparing two of the leading
cases previously decided by thiz court. In
Keyser, Timothy Keyser had filed a law-
suit challenging the decision of the Putnam
County Commission to rezone a 509 acre
parcel of Florida Rock Properties’ land
from agricultural to mining. This Court
held that Keyser's allegation that the
Commission’s decision “would adversely
affeet his quality of life by its neg

Envir | Council [“PCEC"] subse-
quently filed a complaint, sceking to en-
force Putnam County’s comprehensive
plan pursuant to chepter 163. The trial
court concluded that PCEC lacked stand-
ing to challenge the order under section
1633215 and dismissed the action on that
basis.

It its complaint, PCEC alleged that its
“primary organizational purposes and ac-
tivities include the study and protection of
natural r and the advocscy of
sound land use and growth management
policies affecting the environment”; that
its officers and members had “initiated and
facilitated the original public acquisition of
the Etoniah Creek State Forest”; and that
“[a] substantial number of [its] members,
along with non-members who participate
in PCEC-sponsored activities, use the Eto-
niah Creck State Forest for recreational
and educational purposes”  Puinam
County Envil. Council, Inc., 157 So2d at
592. Additionally, PCEC alleged:

impact upon wildlife populations and habi-
tats in Putnam County” was insufficient to
establish standing. 709 So2d at 177. In

laining why the allegation was insuffi-
elent, this Court said, “Keyser never dem-
onstrated any specific injury, only that the
county would not be as bucolic as it once
was. Keyser is a citizen with an interest
in the environment and nothing more”
1d

The use allowed under the special excep-
tion will adversely affect PCEC's use
and its members’ use of the adjacent
Etonish Creek State Forest as natural
resource area. The use of the subject
parcel for a school will adversely impact
the ability of the Division of Forestry to
use controlled burns to manage the adja-
cent state forest. Without controlled
burns, habitat for a variety of species in
the Etoniah Creek State Forest will be

In Putnam County Envir l

duced or eliminated, thas ad J

Council, Inc., a company owned a piece of
land adjacent to the Etoniah Creek State

affecting the ability of PCEC, its mem.
bers, and others who participate in
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PCEC-sponsored activities to observe or
study those species. Also, without con-
trolled burns, much of the forest will
become overgrown with understory spe-
cies, thus adversely affecting the ability
of PCEC, its members, and others who
participate in PCEC-sponsored activities
to access and hike portions of Etoniah
Creek State Forest. Furthermore, the
physical presence of a school plant as
well as the increased traffic and the
activity, lights, and noise associated with
2 school facility, athletic ficlds, parking
lots, and school hands are incompatible
with Etoniah Creek State Forest's na-
ture-based recreation and will discour-
age and interfere with the ability of
wide-renging species such as the black
bear to reach or remain in the state
forest. This will adversely affect the
ability of PCEC, its members, and oth-
ers who participate in PCEC-sponsored
activities to observe or study those spe-
cles. ...
Id

[61 In holding that PCEC had made
sufficient allegations to establish standi
this Court said:

[Hlere PCEC's complaint alleged specif-

e injuries that PCEC would suffer if a

middle school complex was constructed

L1

to demonstrate the requisite level of in-
terest.

PCEC's involvement in the original ac-
quisition of the land for use as a state
forest and its continued, active connec-
tion with that state forest further dem-
onstrate an interest greater than that
which all persons share in the communi-
ty good.

Id. at 59394,

[71 On appeal, Plainti(fs begin with the
premise that the trial court’s dismissal or-
der was based on the trial court’s view that
in order to have standing to mount a sec-
tion 163.3215 challenge, the plaintiff must
own real property adjacent to or very near
the parce] at issue. 1t is true that there is
much in the appealed order to suggest that
was the court’s view. We do not believe
the court’s analysis to be quite 8o narrow,
however, It does appear that the trial
court had difficulty envisioning how the
“greater-in-degrec” part of the statutory
test for standing could be met if the plain-
Hff did not own adjacent real property.
The “greater-in-degree” part of the test
sell-evidently would be met if the plaintift
is an adjacent property owner. Everyone

" else has to figure out how to surmount the

tag-line test in Keyser,® ie., how to be
“something more” than just a “citizen with

on Roberts’ property, including the de-
struction of the habitat of species being
studied by PCEC members and the
limination of PCEC bers' aceess to

an interest in the environment.”

The County contends that Plaintifls'
plaint lacks “facts sufficient to estab-

the forest and the forest’s creatures by
the overgrowth of the forest. The dimi-
nution of species being studied by the
group is a harm particular to PCEC,
making PCEC more than just a group
with amorphous “environmental con-
cerns.”  Accordingly, the allegations set
forth in PCEC’s complaint are sufficient

10. “Keyser is a citizen with an interest in the
environment and nothing more.” 709 So.2d

lish that the impact upon their educational
efforts, enjoyment of the outdoors and use
of government services is to a greater
degree than others with the community,”
and that Plaintiffs have failed to establish
precisely how the alleged comprehensive
plan violations, which relate to increased
height and density, would impact their in-

at 177,
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terests (Le. their educational efforts, enjoy-
ment of the outdoors and use of govern-
ment services) to any greater degree than
the Old Homosassa community as a whole,
In its separate Answer Brief, Resort simi-
larly asserts that Plaintiffs failed to specif-
ically identify an “adverse interest or im.
pact that” they “could expect to oceur due
to fits] proposed hotel expansion” and
failed to show that their “interests are
adversely affected in a way not experi-
enced by the general population.”

{8) Plaintiffs contend that the trial
court’s dismiseal should be reversed be-
cause they have alleged concrete and spe-
cific adverse interests that exceed in de-
gree the general interest in community
good shared by all. Plaintiffs maintain
that it is not necessary for them to show
that they. will suffer & unique harm and
reject the appellees’ position as being out-
side the express language and intent of the
statute. We agree with Plaintiffs that the
statutory test is directed to the quality of
the interest of the person seeking stand-
ing; there is no requirement of a unique
harm relative to the general population.

The allegations of the Second Amended
Complaint amply d ate that each of
the plaintiffs has an interest that is great-
er than “a general interest in community
good shared by all persons.” The allega-
tions show that the Plaintiffs all have a
direct and demonstrated concern for the
protection of the interests furthered by the
comprehensive plan that would be adverse-
ly affected by allowing a development that
violates the plan. An interpretation of the
statute that requires harm different in
degree from other citizens would eviscer-
ate the statute and ignore its remedial
purpose. It drags the statute back to the

to remedy the governmental entity’s fail-
ure to comply with the established compre-
hensive plan, and, to that end, it creates a
category of persons able to prosecute the
claim. The statute is not designed to re-
dress damage to particular plaintiffs. To
engraft such a “uniquc harm” limitation
onto the statute would make it impossible
in most cases to establish standing and
would leave counties free to ignore the
plan because each violation of the plan in
isolation usually does not uniquely harm
the individual plaintiff. Rather, the stat-
ute simply requires a citizen/plaintiff to
have a particularized inferest of the kind
contemplated by the statute, not a legally
protectable right.

[9] In sum, we conclude that the Sec-
ond Amended Complaint adequately allop-
es Plaintiff' standing to challenge the
County's alleged failure to comply with jts
comprehensive plan in approving Resort’s
project.! We accordingly reverse and re-
mand for further proccedings.

REVERSED and REMANDED.

SAWAYA, J., coneurs.
PLEUS, J., dissents, with opinion.

PLEUS, J., dissenting.

I dissent. The able and sage trial judge
understood the case law and applied it
properly. He correctly dismissed this case
with prejudice for lack of standing because
the plaintiffs repeatedly fafled to allege
any adverse effects, impact or harm they
would suffer from the proposed develop-
ment that was unique to them. Without it
being unique to them, their interest cannot
exceed in degree the general interest in
the community good shared by all persons.

cornmon law test. The statute is designed

1t As for the trial court’s deniat of Plaintiffs’
request to further amend the complaint in
light of the dismissal, Plaintiffs had not

The majority opinion evi the “ad-

abused the privilege 10 amend. A dingly,
the trial court also erved in dismissing Plain-
tiffs’ complaint “with prejudice.””
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verse effect” element of the standing re-
quirement in subsection 163.3215(2), Fiori-
da Statutes, and stands in direct conflict
with the case law interpreting that statute.

Subsection 163.3215(2) defines an “ag-
gricved or adversely affected party” as
“any person or local government which
will suffer an adverse effect to an inter-
est Tuthered by the local goverument
comprehensive plan....” (Emphasis add-
ed). It further states that “[tthe alleged
adverse interest may be shared in common
with other members of the community at
large but must exceed in degree the gen-
eral interest in community good shared
by all persons.” (Emphasis added).

The cases discussing this section have
uniformly interpreted it as requiring factu-
al allegations that plaintiffs will suffer ad-
verse effects and that those adverse effects
will be greater than those suffered by the
community at large. See Dunlap v
Orange County, 971 So.2d 171 (Fla. 5th
DCA 2007); Stranahen House, Inc. v. City
of Fort Louderdale, 967 So.2d 427 (Fla.
4th DCA 2007); Paynre v. City of Miami,
927 So0.2d 904 (Fla. 3d DCA 2005); Edge-
water Beach Owners Ass'n, Inc. v. Walton
County, 833 So2d 2156 (Fla. 1st DCA
2002), receded from on other grounds, Bay
Point Club, Inc. v. Bay County, 890 So.2d
266 (Fia. st DCA 2004); Putnam County
Envtl Council, Inc. v. Bd of County
Comm'rs, 157 So.2d 590, 592-93 (Fla. 5th
DCA 2000} Florida Rock Props. v. Keyser,
709 So2d 175, 177 (Fla. 5th DCA 1998);
Pichette v. City of N. Miani, 642 So2d
1165 (Fla. 84 DCA 1994); Sw. Ranckes
Homeowners Ass'n, Inc. v. Broward Coun-
ty, 602 So2d 931 (Fla. 4th DCA 1987).

Florida Rock, in my view, is a correct
analysis of the statute. It tells us two
things. Owning real property in the vieini-
ty of the ing, and being d
about the effects of the rezoning, is not
sufficient to confer jurisdiction. The re-

zoning must have a specific impact or in-
volve some harm on or to the property
owner or his property.

For example, in Dunlap, this Court con-
cluded that the plaintiffs had standing in
part because “as owners of property front-
ing the lake on which Country Lake Es-
tates is being developed, their interests
will be affected by M/ Homes' boat ramp
construction to an extent which is greater
than those held by general members of the
community who do not own such lake-front
property.” 971 So.2d at 176.

In Stranshan House, the Fourth Dis.
trict held that the plaintiff sufficiently pled
an adverse effect by alleging that as the
adjoining property owner, Stranahan
House would be negatively affected by “in-
creased traffic and the activity, lights, al-

jon of Stranahan’s enjoyment of light
and air, the visual and audio pollution
caused by the development and the effect
of the shadow cast over the Stranahan
property at certain times of the year.”
967 So.24 af 433-34.

In Payne, the Third District found that
the plaintiffs had sufficiently alleged that
they would suffer “adverse effects, exceed-
ing the general interests shared by the
community at large,” by alleging they
would suffer specific injuries to their abili-
ty to conduct business along the river due
to depletion of available sites for marine
industrial use by the conversion of indus-
trial land to residential and commercial
uses. 927 So.2d at 909.

In Edgewnter Beach, the First Distriet
found that the plaintiff homeowners assodi-
ation demonstrated standing at triai by

3 "

tifying that an adj proposed devel-
opment would block members’ ecean
views, thereby reducing their property val-
ues, and it would place their recreational
facilities in shade until noon. 833 S0.2d at
220.
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In Putnam County Envtl. Council, this
Court held that the plaintiff organization
sufficiently alleged adverse effects by as-
serting “specific injuries” it would suffer,
including destruction of the habitat of spe-
cies its bers studied and elimination of
members’ access to the forest and its crea-
tures by overgrowth from discontinuation
of controlled burns. 757 So2d at 593.
This Court concluded that such alleged
adverse effects were “particular” to the
plaintiff organization, malking it more than
just a group with amorphous environmen-
tal concerns. Jd.

In Florida Rock, this Court held that
the plaintiff lacked standing because he
failed to show that he would suffer an
adverse effect or specifie injury from the
propesed development.  Although the
plaintiff alleged generally that the pro-
posed development would “affect his quali-
ty of life” and that the County would not
be as bueolic as it once was, this Cowrt
noted that the alleged injury should be
“unique” and “specific” to the plaintiff. It
further instructed, “Had Keyser lived ad-
jacent to the property, and had he been
able to show a specific impact the zoning
change would have upon him or his prop-
erty, he would have standing.” 709 So2d
at 177.

In Pichette, the Third Distriet affirmed
a summary judgment for lack of standing
because the plaintiffs failed to demonstrate
that they would be affected by "noise, traf-
fic impact, land value diminution, or and
any other respect by the proposed zoning
ordinance.” 642 So.2d at 1166.

In Southwest Ranches, the Fowrth Dis-
trict held that the plaintiffs sufficiently
alleged standing by ssserting that they
were a group of landowners who would be
directly affected by a proposed adj
landfill’s pollution, flooding and deteriora-
tion of the potable water supply. 502
S0.2d at 934-35.

In the instant case, the plaintiffs failed
to allege that they would suffer any ad-
verse effect from the proposed develop-
ment, much less any that would affect
them to a greater degree than the commu-
nity at large. The complaint alleges that
the individual plaintiffs will suffer harm
because the proposed development will in-
erease demands on the potable water, sew-
er, traffic, evacuation, police and infra-
structure systems. Simply alleging that
development will increase demands on var-
ious resources does not equate to an ad-
verse effect on an individual plaintiff, In-
stead, the complaint must allege ultimate
facts showing how or why increased de-
mands will result in adverse impacts to the
plaintiffs. See Fla. R. Civ. P. 1.110(h)
(requiring a “short and plain statement of
ultimate facts showing plesder is entitled
to relief”); Williams v. Howard, 329 So2d
277 (F1a.1976) (noting that a “bare asser-
tion” that one's legal rights will be affect-
ed, without alleging how or why, is not

fficient to blish ding to file a
declaratory judgment action).

For example, will the increased numbers
of people and demands arising from the
proposed development degrade the plain-
tiffs’ water quality? Will they reduce the
plaintiffs’ access to potable water? Wil
they increase the price plaintiffs pay for
potable water? Will they reduee plaintiffs’
access to fishing, boating and other activi-
ties in the Homosassa River? Will they
cause increased response times from police
and fire to plaintiffe’ residences? Wil
they prevent plaintiffs from timely evacu-
ating in an emergency? And, if so, how
are any of these adverse effects suffered
by the plaintiffs to a greater degree than
the community at large? The complaint
fails to allege any ultimate facts demon-
strating that the plaintiffs will suffer ad-
verse effeets, much less adverse effects
greater than the community at large.




SAVE HOMOSASSA RIVER v. CITRUS COUNTY Fla. 343
Citans2 So.3d 329 (FlaApp. § Dist. 2008)

The complaint also alleges that the Alli-
ance and the individual plaintiffs will be
adversely affected because their “invest-
ment of resources and voluriteer activities”
to protect the river, educate the public and
encourage responsible development will be
“for naught” if the County continues to
allow develop that is i i with
the Comprehensive Plan. A similar argu-
ment was soundly rejected by the United
States Supreme Court in Sierra Club v.
Morton, 405 US. 727, 92 S.Ct. 1361, 31
L.Ed.2d 636 (1972), a case this Court fol-
lowed in Florida Rock. There, the m_o:.n
Club had d to establish st
under a similar statutory requirement in
the Administrative Procedure Act that it
allege an “adverse effect.” Discussing the
purpose for this requirement, the Court
stated:

The requirement that a party seeking
review must allege facts showing that he
is himself adversely affected does not
insulate executive action from judicial
review, nor does it prevent any public
interests from being protected through
the judicial process. It does serve as at
least a rough attempt to put the decision
a8 to whether review will be sought in
the hands of those who have a direct
stake in the outcome. That goal would
be undermined were we to construe
the APA to authorize judicial review
at the behest of organizations or indi-
viduals who seek to do no more than
vindicate their own value preferences
through the judicial

Id. at 1368-69 (footnote omitted; emphasis
added).

In this case, the majority concludes
without any supporting analysis that the
plaintiffs sufficiently allege that they will
be “adversely affected by allowing a devel-
opment that violates the plan.” The ma-
jority’s conclusion suffers from the same
fatal flaw as the complaint itself—it is

unsupported by any allegations of ultimate
facts showing how or why the alleged vio-
lations will adversely affeet the plaintiffs,
and do s0 to a greater degree than the
community at large.

More troubling is the majority's contra-
dictory statement that a showing of harm
is not required at all. It states:

An interpretation of the statute that re-

quires harm different in degree from

other citizens would eviscerate the stat-
ute and ignore its remedial purpose. It
drags the statute back to the commen
law test. The Statute is designed to
remedy the governmental entity’s failure
to comply with the established compre-
hensive plan, and, to that end, it creates
a category of persons able to prosecute
the claim. The statute is not designed
to redress damage to particular plain-
tiffs. To engraft such a “unique harm”
limitation onto the statute would make it
impossible in most cases to establish
standing and would leave counties free
to ignore the plan because each violation
of the plan in isolation usually does not
harm the individual plaintiff. Rather,
the statute simply requires a citi-
zen/plaintiff to have a particularized in-
terest of the kind contemplated by the
statute, not a legally protectable right.
This analyuis is incorrect. By interpreting
the statute as requiring only a particular-
ized interest and not a particularized
harm, it cor the plain X of
the statute and conflicts with prior case
law from this and other districts. It also
leads to the danger described by the Su-
preme Court in Morton, as follows:

It is clear that an organization whose

members are injured may represent

those members in a proceeding for judi-
cial review. See, .9, NAACP v. Bulton,

371 U.S. 415, 428, 83 S.Ct. 328, 335, 9

L.Ed.2d 405. But a mere “interest in a

problem,” no matter how longstanding
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the interest and no matter how qualified
the organization is in luating the

if » person SE._ show they were observing
a d species in a particular area of

problem, i3 not sufficient by _Bo= to

render the organization “adversely af-

fected” or “aggrieved” within the mean-

ing of the APA. The Sierra Club is a

large and long-established organization,

with a historic commitment to the csuse
of protecting our Nation’s natural heri-
tage from man's depredations. Butifa

“special interest” in this subject were

enough to entitle the Sierra Club to

commence this litigation, there would
appear to be no objective basis upon
which to disallow a suit by any other
boma fide “special interest” organization
however small or short-lived. And if
any group with & bona fide “special in-
terest” could initiate such litigation, it is
difficult to perceive why any individual
citizen with the same bona fide special
interest would not also be entitled to do
s0.

Id. at 73940, 92 S.Ct. 1361.

As discussed above, Florida case law
clearly requires more concrete injury than
that alleged by the Plaintiffs. On this
point the U.S. Supreme Court has previ-
ously recognized the requirement of an
injury is specifie—it requires a “concrete
and particularized” injury in fact which
“must affect the plaintilf in 8 personal and
individual way,” does not allow legal re-
dress for any imaginable injury, and is not
“an ingenious academic exercise in the

ivable.” Lujan v. Defenders of Wild-

life, 504 U.S. 555, 560, 566, 112 S.Ct. 2130,
119 L.Ed.2d 851 (1992). In Lujan, Justice
Scalia expressed doubts that the Defend-
ers of i_._aE.o had alleged sufficient injury
to d ling, simply b a
person’s aesthetic viewing of a particular
species in a particular area of the world
was in danger of becoming less pleasura-
ble. Id. at 566, 112 S.Ct. 2130. This
t is “pure speculation and fanta-

m% Id. To be sure, the Court opined that

the world and that specific area was
th d, it was “plausible—though it
goes to the outermost limit of plausibility”
that such a person might have standng.
Id In this case, slthough the aesthetic
viewing argument expressed by the Plhin-
tiffs in this case stretches plausibility for
the same reasons, it is somewhat closer to
mucma;:n the constitutional requirement of

b of Plaintiffs’ d trat-
ed E.axh::@ However, there is an addi-
tional problem with Plaintiffs’ argument.
To demonstrate such an injury, the party
secking redress must state “specific facts”
demonstrating “that one or more of ro-
spondents’ members would thereby be di-
rectly affected” by the challenged action.
Id at 563, 112 S.Ct. 2180. This was not
accomplished here. Plaintiffs’ bare-benes
allegations that the increases in demsity
will affect their use of the river s, without
more, “pure speculation and fantasy” and
is insufficient to show the requisite actual,
concrete injury.

Because the Second Amended Com-
plaint was fatally defective, the trial judge
did not abuse his discretion in dismissing it
with prejudice. The standard for review-
ing a lower court’s dismissal with prejudice
is abuse of discretion. Sonny Boy, L.L.C.
v. Asnani, 879 So.2d 25, 28-29 (Fla. bth
DCA 2004). Refusal to allow amendment
of a pleading constitutes an abuse of dis-
eretion unless it clearly appears that allow-
ing the amendment would prejudice the
oppoesing party, the privilege to amend has
been abused, or amendment would be fu-
tile. Id While amendments should gener-
ally be liberally granted so that cases may
be concluded on their merits, “there is an
equally compelling obligation on the court
to see to it that the end of all litigation be
finally reached.” Price v. Morgan, 436
So.2d 1116, 1122 (Fla. 5th DCA 1983).
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Thus, “a trial judge in the exercise of
sound diseretion may deny further amend-
ments where a case has progressed to a
point that liberality ordinarily to be in-
dulged has diminished.” Id

The trial court’s order denying motion

the river than the general public. And
although the number of units may per-
mit some growth in the area and the
buildings may not be consistent with the
character of Old Homosassa, these alle-
gations affect all of the citizens in Old
Hi equally.

for rehearing d trates that dismi
with prejudice was appropriate in this case
because further amendment would be fu-
tile and would cause prejudice to the de-
fendants. It states:
ARer extensive argument on the de-
fendant’s and intervenor's motions to

‘When delay will prevent the construe-
tion of an approved but undesired devel-
opment, then one may win by losing if
the losing process is sufficiently iong.
In this case, it has been long enough.
Plaintiffs have had ample opportunity to
show ding if they could. Further

dismiss plaintiffs’ Amended C

at which time it was thoroughly ex-
plained why the facts urged by plaintiffs
did not meet the requi ts for

delay will not help them.
The plaintiffs in this case made three

standing, the court dismissed plaintiffs’
complaint but with leave to amend. Al-
though the court inquired at that hear-
ing what additional facts plaintiffs might
be able to allege on amendment, plain-
tiffs' counsel objected to “going outside
the record” and insisted that the court
rule on the four comers of the com-
plaint. The court gave plaintiffs the
benefit of the doubt that they might
have additional facts bearing on stand-
ing that could be alleged and permitted
an amendment.
Plaintiffs’ second ded

pts to plead standing and they failed.
“Generally three ineffective attempts to
state the same cause of action are
enough.” Henry P. Trawick, Jr., Florida
Practice and Procedure § 14-3 at 267
(2007-08 ed.). Most trial judges use the
“three strikes and you're out” standard.
The record amply demonstrates that the
laintiffs were incapable of pleading suffi-
cient ultimate facts to confer sianding. As
the trial court noted above, at the hearing
on the First Amended Complaint, the
court asked the plaintiffs’ attorney what
additional facts could be alleged and she
bjected to going “outside the record.”

also failed to allege sufficient facts show-
ing that plaintiffs were any more affect-
ed by the challenged action of the Coun-
ty Commission than any other member
of the community. And this is under-
standable.  Plaintiffs cannot invent
facts. They now live no closer to the
project so that its noise affects them and
the shadows case by the buildings still
does not fall on plaintiffs’ property.
Although there was no contention be-
fore the County Commission that the
project would affect the quality of the
water in the Homosassa River, plaintiffs
are unable to allege any greater right to

Nevertheless, the court entered an order
explaining why the complaint was deficient
and gave the plaintiffs an opportunity to
allege additional ultimate facts. The plain-
tiffs then filed the Second Amended Com-
plaint, which was also deficient. At the
hearing on the motion to dismiss that com-
plaint, plaintiffs’ counsel candidly stated:
[Wle wouldn't have the second amended
complaint, had they not filed a motion to
dismiss. What they have been success-
ful in doing is creating—you know, basi-
cally making sure that we have a non-
assailable complaint once it's time for
the matter to be finally resolved, be-
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cause we have now had two opportuni-
ties to dot all the I's and cross all the T's
after they have alleged we missed some
of those.

At no time, either in their motion for
rehearing or in this appeal, have the plain-
tiffs demonstrated what further amend-
ment would be made if given another op-
portunity to amend. See Price, 436 So0.24
at 1122 (noting that appellants failed to
demonstrate what further amendment
could be made if given the opportunity).
Based on the trial judge’s reasoning and
the record facts supporting it, the plain-
tiffs have failed to prove that he abused
his diseretion in dismissing the case with
prejudice. To conclude otherwise, as the
majority does, is simply to ignore the ap-
pellate standard which we are bound to
follow.

I feel compelled to add the following
observations from my experience in this
arca of the law.

No doubt the plaintiffs in this case are
honest, sincere people who care deeply
about the future of the Homosassa River.
My remarks about certain so-called “envi-
ronmentalists gadflies” should not be in-
terpreted as a reference to them.

The opinion of Judge Griffin will be
cited and used to open the floodgates to
the environmental gadflies of the world.
They will file spurious plaints which

with status simply because the gadily
wants to “protect the planet.”

The environmental gadfly will win every
time, not on the merits, but because, in the
words of the trial judge, “[wihen delay will
prevent the construction of an approved
but undesired development, then one may
win by losing if the losing process is suffi-
ciently long.” For those who respect
property rights, look out!

Jeffrey BERNSTEIN and Wendie
Bernstein, Appellants,

\LS

NEW BEGINNINGS TRUSTEE,
LLC, Appellee.

Nos. 4D07-4007, 4D07-4969,

District Court of Appeal of Florida,
Fourth Distriet.
Nov. 19, 2008.

Background: Lessor brought action
against lessees, seeking to evict them for

challenge rezoning on the basis that it
violates the comprehensive plan, Local
government will be hampered in doing
what it is supposed to do. Property rights
will be trampled by the delays. People
who disagree with local decisions will find
solace in the judicial branch by virtue of
this Court's new-found authority which

pay of rent. The Seventeenth Ju-
dicial Circuit Court, Broward County,
Ronald J. Rothachild, J., awarded partial
summary judgment to lessor. Lessees ap-
pealed. The District Court of Appeal, War-
ner, J., 988 So0.2d 90, found that lessor
could not immediately eviet lessees, be-
cause triable issue existed, and denied les-
sees’ application for appellate costs without

opens the courthouse door to attempts to

judice. Lessees’ lication for appel-

overturn the decisions of local, duly-elected
officials. Every gadfly with some amor-
phous environmental agenda, and enough
money to pay a {iling fee, will be anointed

late costs in the Seventeenth Judicial Cir-
cuit Court, Broward County, Ronald J.
Rothschild, J., was denied. Lessees appeal-
ed




