Recent court decisions have recognized that under the
Florida Constitution, county owned property is immune from
taxation. Property owned by a municipality or a special district
may be exempt from taxation if it is being used for
“governmental purposes”. Governmental purposes may be
defined by legislation, however, the constitutionality of these
exemptions continue to be the subject of litigation. In 1998, a
proposed constitutional revision, “Revision 107, would have
placed county owned property, and municipal and special
district owned property on equal footing, vis-a-vis immunity or
exemption from taxation. That proposed constitutional
provision failed and litigation over the validity of exemptions
continues.
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CANAVERAL PORT AUTHORITY,
Petitioner,

V.

DEPARTMENT OF REVENUE,
et al., Respondents.

No. 84743.
Supreme Court of Florida.

Dec. 5, 1996.
Rehearing Denied March 27, 1997.

Port authority challenged county’s as-
sessment of ad valorem taxes on fee interest
of real property owned by port authority and
leased to private entities engaged in nongov-
ernmental activities. The Circuit Court,
Brevard County, Charles M. Holcomb, J.,
determined that port authority was immune
from ad valorem taxes, and Department of
Revenue and related parties appealed. The
District Court of Appeal, 642 So.2d 1097,
reversed, and port authority petitioned for
review. The Supreme Court, Wells, J., held
that: (1) port authority was not immune from
ad valorem taxes, and (2) tax exemption for
port authority property did not extend to
property leased to nongovernmental entity
for nongovernmental use.

Ordered accordingly.

Overton, J., dissented with separate
opinion, in which Shaw and Anstead, JJ.,
concurred.

1. Taxation 183, 188

Only state and those entities which are
expressly recognized in Florida Constitution
as performing function of state comprise “the
state” for purposes of immunity from ad
valorem taxation; what comprises “the state”
is thus limited to counties, entities providing
public system of education, and agencies, de-
partments, or branches of state government
that perform administration of state govern-
ment. West's F.S.A. Const. Art. 8, § 1; Art.
9, § 4.
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2. Taxation ¢=188

Port authority was not within ad vale.
rem tax immunity available to “the state”

3. Taxation €25

Florida Constitution does not empower
legislature to designate what entities are im-
mune from ad valorem taxation.

4. Taxation €=247

Ad valorem tax exemption for port au-
thority property did not extend to property
leased to nongovernmental entity for nongov-
ernmental use. West's F.S.A. §§ 196.00],
196.199(2, 4), 315.11,

5. Taxation €247

Fee interests in property owned by port
authority and subject to lease by nongovern-
mental lessee is not exempt from ad valorem
taxation unless lessee is serving governmen-
tal, municipal, or public purpose or function.
West’'s F.S.A. §§ 196.001,
315.11.

6. Taxation €=348(7)
Value of port authority’s fee interest of

- leased property would include only what re-

sidual value, if any, could be attributed to fee
interest after adjusting for value of leasehold
interest, in determining ad valorem tax.

7. Taxation €348(7)

Leased property is not to be doubly :
taxed by assessing both leasehold and fee in -
such a way that value of leasehold includes b

fee or that value of fee includes leasehold;
rather, they should be assessed separately:
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Fort Lauderdale, for Broward County, a po-
Jitical subdivision of the State of Florida and
. guccessor in Interest to Port Everglades Au-
thority, amicus curiae.
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REVISED OPINION

Za WELLS, Justice.

We have for review Florida Department of
Revenue v. Canaveral Port Authority, 642
So.2d 1097 (Fla. 5th DCA 1994), which ex-
pressly and directly conflicts with the opinion
In Sarasoto—Manatee Airport Authority v.
Mikos, 605 So.2d 132 (Fla. 2d DCA 1992),
review denied, 617 So0.2d 820 (F1a.1993). We
have jurisdiction. Art. V, § 3()3), Fla.
Const. '

Canaveral Port Authority (CPA) filed suit
challenging Brevard County’s authority to
assess ad valorem taxes pursuant to section
196.199(4), Florida Statutes (1991), on the fee
Interest of real property owned by CPA and
leased to private entities engaged in nongov-
emmental activities.! Specifically, the leased
properties were being used as warehouses,
#7s stations, deli restaurants, fish markets,
charter boat sites, and docks. CPA alleged

R
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As the distriet court noted, the lessees had been
required to pay ad valorem taxes on buildings
and improvements they had constructed on the
Property leased from CPA, but CPA had not been
assessed ad valorem taxes on the land.
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that it was immune from taxation because it
was a political subdivision, or in the alterna-
tive, it was exempt from taxation pursuant to
section 315.11, Florida Statutes (1991). Af-
ter a nonjury trial, the trial court found in
accord with Sarasota-Manatee that CPA
was a political subdivision of the state and
thus was immune from ad valorem taxation.

The Fifth District reversed. The court
declined to address whether the legislature
can create political subdivisions because, un-
like the port authority at issue in Sarasota—
Manatee, the legislature had not designated
CPA a political subdivision. Canaveral, 642
So.2d at 1100. Instead, the court locked to
case law and found that CPA was not a
political subdivision because it did not act as
a branch of general administration of the
policy of the state. Id. at 1100-01. The
district court further held that the CPA
property at issue was not exempt from taxa-
tion because it was not used in direct connec-
tion with port business. Id. at 1102.

We approve the Fifth District’s decision
holding that CPA’s fee-simple interest in
property is not immune from ad valorem
taxation. We do so based upon our conclu-
sion that immunity from ad valorem taxation,
which this Court has recognized as necessary
to the proper functioning of state govern-
ment,? must be kept within narrow bounds.
In Dickinson v. City of Tallahassee, 325
So0.2d 1 (Fla.1975), this Court acknowledged
that the State’s immunity was necessitated
by the compelling policy reasons of fiscal
management and constitutional homogeniza-
tion. Id. at 4. We further stated:

[I]t is inconsistent with sound governmen-

tal principles to suggest that a State which

cannot finance itself on a deficit basis
would indirectly authorize an indetermi-
nate amount of revenue to be taken from
all its citizens for the benefit of some of its
municipal governments.
Id. (footnote omitted). The compelling policy
reasons specified in Dickinson continue to
exist with regard to the State.  However, the

2. See Dickinson v. City of Tallahassee, 325 So.2d
1 (Fla.1975); State ex rel. Charlotte County v.
Alford, 107 So.2d 27 (Fla.1958); Park-N-Shop,
Inc. v. Sparkman, 99 So.2d 571 (Fla.1957).



P U

L e—— s i

pon—

1228 Fla. 690 SOUTHERN REPORTER, 2d SERIES

[5] Responde
196.001 and 196.
gupersede sectio
Jessed property
property is lease
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+ tion 196.199 esta
. apply to propert;
£ to nongovernmer.
i were adopted by
71-133, Laws of
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reasons become less than compelling when Comm’n v. Milligan, 229 So.2d 262, 264 (Fla,
what comprises “the state” is expanded be- 4th DCA 1969), cert. denied, 237 So.2d 539
yond the entities collectively referred to as  (Fla.1970)); see also Hillsborough County,
“the State” in Dickinson.® 210 So.2d at 194-95; Orange County Fla v,

[1,2] Accordingly, we find that only the F lorida Dept of Revenue, 605 So.2d 1333,
State and those entities which are expressly 1334 (Fla. 5th DCA 1992), approved, 620
recognized in the Florida Constitution as So0.2d 991 (F1a.1993). We herein clarify that
performing a function of the state comprise immunity does not flow from a judicial deter-
“the state” for purposes of immunity from ad mination that an entity is “like a county.
valorem taxation. What comprises “the
state” is thus limited to counties, entities [3] We also reject the Second District's
providing the public system of education® analysis in Sarasota-Manatee recognizing
and agencies, departments, or branches of the Sarasota-Manatee Airport Authority as a
state government that perform the adminis- “political subdivision” in part because the
tration of the state government.® CPA is not legislature designated it as such. 605 So.2d
such an entity and therefore is not immune at 183. The Florida Constitution does not
from ad valorem taxation. See Hillsborough empower the legislature to designate what
County Aviation Authority v. Walden, 210 entities are immune from ad valorem taxa-
So.2d 193, 194-95 (F1a.1968). tion. See Orange County, 605 So.2d at 1334.

We reject the Second District’s holding in
Sarasota—~Manatee that classification as a po-
litical subdivision and, consequently, immuni-
ty from ad valorem taxation is dependent  tive argument that it is exempt from ad
upon whether an ent_it,}r is more like a county valorem taxation pursuant to section 315.11,
than a municipality. We recognize the con- Florida Statutes (1991).7 Section 315.1,
fusion on this issue may have arisen because which was passed in 1959, provides a statuto-
of cases that have stated that “[t]he state and  ¥¥ exemption from various state and local
its political subdivisions, like a county, are taxes for port authorities including port au-
immune from taxation since there is no pow- thority property.f This section has never
er to tax them.” Dickinson, 325 So.2d at 3 ~made the exemption it provides dependent 00 35
(emphasis added) (quoting Orlando Utilities the use of port authority property. ;

‘exemption provic
5. though the legis!
‘peal the exemj
816.11, we find t
133, it imposed :
vaagt, tlon,  In view of

[4] Because CPA is not immune from ad
sections

valorem taxation, we address CPA’s alterna-

3. In Dickinson, the Court referred collectively to 8. Section 315.11, Florida Statutes (1991), specifl ; 5 tlon as defined i
the State of Florida, its agencies and depart- cally provides: “the propert N
ments, Leon County, and the Leon County _— s perty exc!
School Board as the state. 325 So.2d at 2. As adequate port facilities are essentia ¥t e, religious, o

the welfare of the inhabitants and the industri+ 5 therefore constr:

4. See Art. VIII, § 1, Fla. Const. al and commercial development of the arc ?ﬂdn with i

within or served by the unit, and as the exer” A 9 sectior

5. See Art. IX, § 4, Fla. Const. cise of the powers conferred by this laW 1o 4%.199(4), and h

effect such purposes constitutes the perfor . ;00es an exempti
mance of proper public and governmenid
functions, and as such port facilities constifuté . : cally set fo

public property and are used for public pur

6. We note that our holding differs from that of
the Fifth District in that we find that what com-
prises the state for purposes of ad valorem tax
immunity must have a basis in the Florida Con-

stitution, The Fifth District’s opinion holds only poses, the unit shall not be required 1o p2Y 25
that what makes an entity a political subdivision state, county, municipal or other taxes OF g l and persona
entitled to immunity from taxation is its role as a sessments thereon, whether located within %2 : AI91), Subdivis
branch of the general administration of the poli- without the territorial boundaries of the oS %l leasehold ;
cy of the state. Canaverel, 642 So.2d at 1100-01. or upon the income therefrom, and any boPC’; r %@ United States
We quash the Fifth District’s decision to_the issued under the provisions of this law: EYltion, municip:
extent that it finds an entity may be a part of the transfer and the income therefrom (inclu S o : Frane body cor
state without any constitutional basis. any profit made on the sale thereof) shall 8t ; ST aotat. (1991),
i ) . . . . times be free from taxation within the : Che:
7. Immunity and exemption differ in that immuni- The exemption granted by this section shall pter 28922
ty connotes an absence of the power to tax while ) g h by chap¥ (1953), th
B ; . be applicable to any tax imposed by 1 .
exemption presupposes the existence of that 230 on interest, income rofits OB dc;u' 6
power. Dickinson, 325 So.2d at 3; Orlando Util- e or p S . . Property, 1
obligations owned by corporations. " Ntangible k2
. > » W

ities, 229 So.2d at 264.
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5 " Respandent contends that sections (4). If the property is being used for some

06.001 and 196.199, Florida Statutes (1991), purpose other than that provided for in sec-

; rsede section 91511 and make CPA’s tion 196.199(2) and (4), then the fee interest
Jessed property taxable to the extent the will be subject to taxation.

is leased to nongovernmental enti-

for nongovernmental uses. Section
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Our construction of these statutes is con-
¢ : ; ; sistent with this Court’s earlier analysis of
f”.96-0°1ﬁ§;°1‘:‘n‘i‘;:;::;rﬂsf; Zﬂiﬁ;idi“bé‘z? sections 196.001(2) and 196.199, Florida Stat-

taxa . - T . . 3 "
96,199 sstablishes the exemptions that utes, in Williams v. Jones, 326 So.2d 425
(F1a.1975). There we stated:

erty owned by CPA and leased
ply to proPerty s The practical effect of Sections 196.001(2)

v L i overnmental entities. These statutes

jjg_;‘zni‘:::"ge b e:,*:g‘f;";%opted by the legislature in 1971, Ch,  and 196199 Florida Statutes, is to with-
stee Airport Authoriy '_ 1.133, Laws of Fla. In the same act, the draw exemptlon- from certain users of
ion” in part because™ 3 glature repealed an exemption in CPA’s property and to impose an ac‘l valorefn real
sted it as such. 605 Sb %% enabling Jegislation which was similar to the progerty tax upon them consistent w1t.h'th.e
rida Constitution does ‘exemption provided by section 315.11.10 Al- tax imposed upon persons who make simi-

though the legislature did not expressly re- lar uses of property.

‘peal the exemption provided by section Id. at 432. Furthermore, this construction
“'316.11, we find that by passing chapter 71~ gives effect to the policy consideration enun-
133, it imposed a limitation on that exemp- ciated in Williams:

tion. In view of the express language used The operation of the commercial establish-
{n sections '196.001, 196.199(2), and ments represented by appellants’ cases is
196.199(4), particularly the term ‘“authori- purely proprietary and for profit. They
" tles,” we conclude that the legislature intend- are not governmental functions. If such a
~ed to provide only a limited exemption for fee commercial establishment operated for
Interests in port authority property. Togeth- profit in Panama City Beach, Miami
> er, sections 196.001,  196.199(2), and Beach, Daytona Beach, or St. Petersburg
57 196.199(4) require ad valorem taxation of fee Beach is not exempt from tax, then why
+ Interests In property owned by an authority should such an establishment operated for
/ and subject to a lease by 2 nongovernmental L of¢ on Santa Rosa Island Beach be ex-
. lessee unless the lessee is serving a govern- empt? No rational basis exists for such a
; mental, municipal, or public purpose or func- dist.in.ction

" ton as defined in section 196.012(6) or uses )
. the property exclusively for a literary, scien-

islature to designate v
ine from ad valorem taxy.%
County, 605 So.2d at 133;_
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8 This section has ngﬁ:&
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Florida Statutes (1991), specifi’
' Id. at 433. Similarly, no rational basis exists

tific, religious, or charitable purpose. we for exempting from ad valorem taxation a
* therefore construe section 815.11 in conjunc- commercial establishment operated for profit
o eith sections 196,001, 196.199(2), and on CPA property while a similar establish-
. 196.199(4), and hold that section 315.11 pro- ™ent located near, but not on, CPA property
© vides an exemption only when port authority is not exempt.

property is being used for a purpose which is Accordingly, we conclude that the fee in-
specifically set forth in section 196.199(2) and  terest in the property at issue is not exempt

port facilities are essential
the inhabitants and the industri
ercial development of the area
ed by the unit, and as the &
»ywers conferred by this law
urposes constitutes the perfors
oper public and governmental

as such port facilities constitute |
ty and are used for public puts)
- shall not be required to pay 80 54
municipal or other taxes or &
reon, whether located within 0f3
srritorial boundaries of the unlty?
ncome therefrom, and any bonds_
the provisions of this law, d“if
the income therefrom (including i
de on the sale thereof) shall at &l
. from taxation within the staté
n granted by this section shall pobés
: to any tax imposed by chaptef
-est, income, or profits on
wned by corporations.

9. Subdivision (1) provides for the taxation of all governing authority of the Canaveral Port Dis-
real and pers?nal property, § 196.001, Fla.Stat, trict, shall be exempt from all taxation levied
(5r99!}. Subdivision (2) provides for the taxation and assessed pursuant to the Constitution and
?h _"" !Faseh"id interests in property ?‘f‘mﬂd by Laws of the State of Florida by any taxing unit.
d.‘.‘?““ed States, the state, or any political sub- In chapter 71-133, section 14, Laws of Florida,
wl;:la.lon, municipality, agency, authority, or other the legislature provided in part:
L’-ra Sl(::atb (()ilg corporate of the state. § 196.001 All special and local acts or general acts of
.Stat, (1991). y: > S : ; :

. local application granting specific exemption
lo.. Chapter 28922, article XII, section 1, Laws of from property taxation are herel_:y repealed to
Florida (1953), the special act creating CPA, pro- the extent that such exemption is granted....
vides: Consequently, the exemption granted CPA in its
All property, real and personal, tangible and enabling legislation was repealed. See Straughn
intangible, now owned or hereafter acquired v. Camp, 293 S0.2d 689 (Fla.1974).
and held by the Canaveral Port Authority, the

»
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from ad valorem taxation because the prop-
erty is leased to a nongovernmental entity
for a nongovernmental use.? We approve
the Fifth District’s decision on both the im-
munity and exemption issues to the extent
they are consistent with our opinion. We
disapprove the Second District’s decision in
Sarasota~-Manatee finding immune from ad
valorem taxation the authority at issue in
that case.

6,717 We do specifically and expressly
point out that irrespective of the leases, the
County cannot tax the property in excess of
its total appraised value.

It is so ordered.

KOGAN, C.J., and GRIMES and
HARDING, JJ., concur.

OVERTON, J., dissents with an opinion, in
which SHAW and ANSTEAD, JJ., concur.

OVERTON, Justice, dissenting.

I dissent.

The critical issue in this case is clear. We
must decide whether there is constitutional
authority for counties and school districts, as
constitutional governmental entities, to di-
rectly tax special districts, also constitutional
governmental entities, for property that the
special districts own and lease for private
purposes. We must remain cognizant that
while the lessees might use the special dis-
triet properties for nongovernmental pur-
poses, the lease revenues are used by the
special districts for public purposes. In sim-
ple terms, this type of taxation results in no
net gain to the public. Instead, it simply
transfers funds from the pockets of one set
of taxpayers (those in special districts) to the
pockets of another set of taxpayers (those in
counties, school districts, and municipalities).
As stated, the real issue is clear. We cannot,
however, simply state the answer without
tracing the constitutional underpinnings of
local governmental taxation in Florida.

11. The parties agree that the uses of the property
in this case were nongovernmental. If a dispute
had arisen on this issue, the trial court would be
required to resolve it as held by State Department
of Revenue v. Port of Palm Beach District, 650
So.2d 700 (Fla. 4th DCA 1995), review granted,
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First, it must be completely understood
that the Florida Constitution contemplates,
and this Court has unanimously confirmed,
that the State, its counties, and its school
districts are immune from ad valorem taxa-
tion. Second, the constitution contemplates,
and this Court has never disagreed, that
special districts should be treated as co-
equals with school districts and counties.
Third, we need to avoid the temptation to
analogize municipalities and special districts,
There can be no doubt that the constitution
expressly distinguishes municipalities from
counties, school districts, and special dis-
tricts. [Fourth, we must develop 2 full
awareness of the significant role played by
special districts in the governance of this
State. Finally, we must acknowledge that, if
allowed, the type of intergovernmental taxa-
tion proposed here will, at best, have detri-
mental effects on special districts and, more
probably, will write special districts out of
our constitution. I find that, after reviewing
these five historical and policy consider-
ations, there can be no doubt that special
districts are immune from ad valorem taxa-
tion.

1 digress briefly, though, to emphasize oné
jssue not raised by this case. We are not
asked to alter any of our prior decisions
relating to leasehold interests. There is no
dispute that private lessees that use govermn:
ment property for nongovernmental pur-
poses are subject to taxation on their lease
hold interests. We must
taxation of leasehold interests
taxation of special districts at issue here. In
this case, the special district was
assessed a tax on its property.
taxation is unprecedented. As the

This appears to be the first tim
property appraiser had atterapted to
sess such taxes. Prior to this time,
lessees had been required to pay ad val
rem taxes on buildings and improvem

they had constructed on the property, D%

The determina'j?u:

659 So.2d 1088 (Fla.1995).
should be made in accord
Sebring Airport Authority v. Mclintyre,
1072 (Fla.1994); see also Williams, 326 So.2
432-33.
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the CPA had not been assessed ad valorem
. gaxes on the land.

Florida Dep't of Revenue v. Canaveral Port

642 So2d 1097, 1098 n. 3 (Fla. 5th

pCA 1994). Florida has 922 special distriets.

These include fire districts, hospital districts,
water districts, port authorities, and airport

= gthorities. Accordingly, I think that the

} proad and substantial ramifications that will

e from changing the status quo are un-

ngrnmental Immunity from Tazation

In Dickinson v. City of Tallahassee, 325
go2d 1 (Fla.1975), this Court addressed the
concept of intergovernmental taxation. The
Gity of Tallahassee attempted to impose a
utility tax upon “the State of Florida and its
ggencies and departments, on Leon County,
and on the Leon County School Board.,” Id
at 2. We rejected such an effort. We stated
that “[pJrecedent and logic both dictate that
the sovereign’s general freedom from taxa-
tion derives from an ‘immunity’, not from an
‘exemption’.” Id. at 8. We then quoted with
approval the observation that “[t]he state and
jts political subdivisions, like a county, are
{mmune from taxation since there is no pow-
er to tax them.” Id. The core policy ratio-
nale underlying this decision was that “broad
grounds of fundamentals in government” dic-
tate against governmental entities taxing
each other when, instead, those entities
should be cooperating to further the public
interest. Id. We therefore found that the
State, counties, and school districts were ex-
pressly immune from taxation. No special
district was a party in the Dickinson case.
The Department of Revenue and Brevard
County now suggest, twenty-one years later,
that the reasoning of Dickinson does not
extend to special districts. They argue that
special districts are not “like a county” and,
therefore, do not represent a political subdi-
vision of the State immune from taxation.
Our constitution refutes this assertion.

Constitutional Similarity Between
Counties, Special Districts
and School Districts

It is significant that only four governmen-
tal entities have ad valorem taxing authority

under our constitution. Those four entities
are counties, special districts, school districts,
and municipalities. The authority is con-
tained in article VII, section 9(a), of the
Florida Constitution, which reads as follows:
Counties, school districts, and munici-
palities shall, and special districts may, be
authorized by law to levy ad valorem taxes
and may be authorized by general law to
levy other taxes, for their respective pur-
poses, except ad valorem taxes on intangi-
ble personal property and taxes prohibited
by this constitution.

(Emphasis added.) The constitution gives no
indication that special districts should be
treated differently than counties and school
districts. In addition to the similar treat-
ment accorded to these governmental entities
in the section quoted above, the constitution
expressly mentions special districts seven-
teen other times. Indeed, counties and spe-
cial districts are mentioned in the very same
sentence fourteen times. It is clear that the
constitution envisions counties and school dis-
tricts receiving equal treatment under the
law. County lands, under Dickinson, cannot
be taxed when they are leased for nongov-
ernmental purposes. Special district proper-
ties should be treated the same. Some may
suggest, however, that the constitution also
mentions municipalities in the same sentence
with counties and school districts multiple
times. They then conclude that special dis-
tricts could be treated in a manner similar to
municipalities. This approach, though, fails
to acknowledge that our constitution express-
ly sets municipalities apart from counties,
school districts, and special districts.

Municipalities are Different

The relationship between municipalities
and the other three governmental taxing en-
tities (counties, school boards, and special
districts) is different because the constitution
grants municipalities an express exemption
from taxation in article VII, section 3(a),
which reads as follows:

All property owned by a municipality
and used exclusively by it for municipal
or public purposes shall be exempt from
tazation. A municipality, owning property
outside the municipality, may be required
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by general law to make payment to the
taxing unit in which the property is locat-
ed. Such portions of property as are used
predominantly for educational, literary, sci-
entifie, religious or charitable purposes
may be exempted by general law from
taxation.
(Emphasis added.) Municipalities are not
immune from taxation. Therefore, the fram-
ers of the 1968 Florida Constitution had to
expressly provide an exemption for municipal
property used for municipal or public pur-
poses. In fact, the constitution goes one step
further. It provides that municipalities own-
ing property outside their municipal limits
may be forced, by general law, to make
“payment” to the taxing unit in which the
property is located. A “payment” is differ-
ent from an ad valorem tax. In fact, this
provision limits intergovernmental taxation
by requiring the legislature to establish the
method of payment.

Recently, we addressed the municipal ex-
emption in the unique factual situation pre-
sented by Capital City Country Club, Inc. v
Tucker, 613 So.2d 448 (Fl2.1993). In that
case, Capital City Country Club leased 192
acres of land owned by the City of Tallahas-
see. The term of the lease was ninety-nine
years. Rent of one dollar per year was paid
to the City of Tallahassee. The lease con-
tained a provision that required the club to
be responsible for all ad valorem taxes levied
against the property. The club conceded
that the golf course was not being used for
municipal or public purposes. We held that
the golf course property was subject to real
estate taxation and, by reason of its agree-
ment with the city, the club was obligated to
pay those taxes. We further rejected the
club’s contention that the imposition of real
estate taxes on the land and the imposition of
intangible taxes on the leasehold interest
constituted double taxation. The Capital
City case is inapposite here. Specifically, we
limited Capital City by noting that “it is a
municipality which owns the property rather
than some other governmental entity.” Id.
at 450 (emphasis added).

12. The special district in this case, Canaveral
Port Authority, actually does have such ad valo-
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In addition, I note that the City of Talla-
hassee was not a party in Capital City and
the issue of taking city revenues to pay these
taxes was not before the Court:

More importantly, though, the constitution
does in fact treat municipalities differently.
There is, however, no separate provision for
special districts. In the absence of a sepa-
rate provision, special districts should be
viewed similarly to those governmental enti-
ties (counties and school districts) with which
they repeatedly appear in the constitution.
To do otherwise is to create an “ugly duck-
ling” governmental taxing entity. Counties
and school districts are immune. Municipali-
ties are constitutionally exempt. Special dis-
tricts would fall into a third category. Such
a third category would be judicially created
by this Court and would find no basis in the
constitution. Special districts, governmental
entities with important public responsibili-
ties, should not be treated as “ugly duck-
lings.”

The Important Public Functions
Served by Special Districts

I reject the argument that special districts
provide only a limited governmental function.
I also reject the suggestion that Dickinson
should apply only to counties, entities provid-
ing the public system of education, and agen
cies, departments, or branches of state gov
ernment that perform the administration ©
state government. Such an approach has 10
constitutional support.

Special districts have been given very

stantial governmental responsibilities. It

special districts that manage the State’s ¥#"

ter supply. Further, special districts
involved in transportation, health caré,

public safety matters. The constitution rec =¥

ognizes the importance of special districts
granting them the following rights
sponsibilities. Special districts may
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will be denied the benefits of their bargain.
A special district with ad valorem taxing
authority must have its millage rate autho-
rized by law and then have that tax approved

,- % Clte as 690 So.2d 1226 (Fla. 1996)
‘e that the City of T o Fla- Const. Special districts may issue reve-
arty in Capital City ang ; e ponds to finance port facilities that are
itv revenues to pay thega payablg “solely from the revenue derived
Court. 3 i from the sale, operation, or leasing of the

pmjecm-” Art. VII, § 10, Fla. Const. Spe-
dal districts may issue bonds payable from
gd valorem taxation.  Art. VII, § 12, Fla.
~ Const. Special districts are authorized to
* gstablish civil service systems. Art. III,
§ 14, Fla. Const. Finally, special districts
must comply with the dictates of the public
records and meetings provisions. Art. I,
§ 24, Fla. Const.

Not only does the constitution give special
districts important rights and responsibili-
ties; but, indeed, this Court has also found
that special districts are important govern-
mental entities. For instance, special dis-
tricts are entitled to sovereign immunity un-
der the provisions of section 768.28, Florida
Statutes (1995). Eldred v. North Broward
Hosp. Dist., 498 So.2d 911 (Fla.1986)(special
districts called “independent establishments
of the state”). The employee records of spe-
cial districts are subject to the Florida Public
Records Act. Michel v. Douglas, 464 So.2d
545 (F1a.1985). Special districts are subject
to the Public Employees Relations Act. See
National Union v. Southeast Volusia Hosp.
Dist, 436 So0.2d 294 (Fla. 1st DCA 1983);
Southeast Volusia Hosp. Dist. v. National
Union of Hosp. & Health Care Employees,
429 S0.2d 1232 (Fla. 5th DCA 1983), review
dismissed, 452 So.2d 568 (Fla.1984); Hitt v.
North Broward Hosp. Dist, 387 So2d 482
(Fla. 4th DCA 1980). Finally, special dis-
tricts are subject to the government-in-the-
sunshine law. News—Press Publishing Co. v.
Carlson, 410 So.2d 546 (Fla. 2d DCA 1982).

In light of the crucial duties and responsi-
bilities held by special districts, it makes no
sense to unduly burden the taxpayers in
these districts by judicially stripping the dis-
tricts of their immunity. The public policy
ramifications of such a stripping would un-
doubtedly be significant.
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If we allow counties, school districts, and
municipalities to tax special districts, four
Negative public policy ramifications will en-
8ue. First, the taxpayers of special districts

ity.

by a vote of those electors who are holders of
freeholds within the special district not whol-
ly exempt from taxation. Art. VII, § 9(b),
Fla. Const. The creation of a special district,
therefore, is similar to the creation of a con-
tract. The voters approve a certain millage
rate with the expectation that a certain level
of services will be provided through the tax
revenues generated. The special district’s
budget is constructed based upon projected
revenues. If the unprecedented tax at issue
in this case is approved, special districts will
undoubtedly experience a budget shortfall.
Special district taxpayers will then receive
either a reduced level of services or a request
for increased taxes. Neither is fair.

Further, the type of taxation at issue de-
prives many special district taxpayers of in-
put as to the expenditure of their taxes.
Indeed, many of those taxpayers will receive
no benefits from their taxes. This is be-
cause, in the case of multi-county special
districts, the taxes will be largely paid by
special district residents living outside the
borders of the taxing entity.

Second, the Department of Revenue and
Brevard County are concerned that the les-
sees in this case are using governmental
property for nonpublic purposes. I reiterate
that this view ignores the fact that the lease
revenues are being used for the public pur-
poses of the special district. It also ignores
the fact that the constitution foresees and
authorizes the use of leases by port authori-
ties. Article VII, section 10, of the Florida
Constitution reads, in relevant part, as fol-
lows:

Neither the state nor any county, school
district, municipality, special district, or
agency of any of them, shall become a joint
owner with, or stockholder of, or give, lend
or use its taxing power or credit to aid any
corporation, association, partnership, or
person; but this shall not prohibit laws
authorizing:

(c) the issuance and sale by any county,
municipality, special district or other local
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governmental body of (1) revenue bonds to

finance or Tefinance the cost of capital

projects for airports or port facilities, or

(2) revenue bonds to finance or refinance

the cost of capital projects for industrial or

manufacturing plants to the extent that the
interest thereon is exempt from income
taxes under the then existing laws of the

United States, when in either case, the

revenue bonds are payable solely from rev-

enue derived from the sale, operation, or
leasing of the projects.
(Emphasis added.) There is no justification
for taxing CPA simply because it has entered
leases that are expressly suthorized by the
constitution.

Third, drawing a line of distinction be-
tween special districts and counties or school
districts creates a constitutional caste sys-
tem. Governmental entities treated the
same in the text of the constitution should
not, by whim, be given varying degrees of
importance. Such an outcome is analogous
to a judicial decision declaring that the exec-
utive branch of government has less impor-
tance than the judicial or legislative branch-
es. There is no more constitutional support
for a finding of inequality among governmen-
tal entities at issue in this proceeding than
there would be for a determination of in-
equality among the three branches of gov-
ernment.

Fourth, the taxation at issue in this case, if
allowed, will severely limit the use of special
districts in Florida. This is not simply 2
prediction that “the sky is falling.” Instead,
it is well supported by the absurd scenario
presented by the Broward County amicus
brief. Broward County is a successor in
interest to the Port Everglades Authority.
It takes the position that the authority
should be immune from taxation and thereby
relieved of all liability for taxes that Broward
County itself assessed for the years 1990
through 1994. This situation highlights the
incongruous results that would be expected if
special districts are stripped of their immuni-
ty. Indeed, Broward County makes the
point that it is only concerned with those
taxes assessed on property leased for non-
governmental purposes between 1990 and
1994. That same property, presumptively
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still leased for nongovernmental purposes, is
now immune because it is owned by the
county. This reenforces the view that special
districts will become the “ugly ducklings” of
governmental entities if stripped of their im-
munity. Many will likely transfer their pow-
ers to immune entities. It makes no sense
whatsoever to create a system in which the
Canaveral Port Authority is liable for taxes
at its port for using property in the same
way that Broward County uses its port prop-
erty with immunity. Needless to say, the
framers of the constitution certainly did not
envision such an outcome.

Conclusion

Accordingly, for the reasons expressed, I
dissent. This Court has no authority to de-
stroy the constitutional concept of special
districts in order that counties, school dis-
tricts, and municipalities might divide the
spoils derived solely by this judicial fiat. 1
would find that the taxpayers of the Canav-
eral Port Authority and other special dis-
tricts are immune from this unjustified and
inequitable intergovernmental taxation.
Such taxation violates the core policy ratio-
nale upon which governmental jmmunity is
based; that is, “broad grounds of fundamen-
tals in government” dictate that governmen-

tal entities should mot tax each other, but
rather, they should cooperate to further the

public interest. Dickinsorn, 395 So.2d at 3.

SHAW and ANSTEAD, JJ., concur.
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(4) "Use" means the exercise of any right or power
over real or personal Property incident to the OWnership
of the property.

to, or membership in the State Department of Educa-

Schools, or the Florida Council of Independent
Schools; a nonprofit private school the principal activity
of which is conducting regular classes and courses of
study accepted for continuing postgraduate dental edu-
cation credit by a board of the Division of Medical Qual-
ity Assurance; educational direct-support organizations
created pursuant to ss. 229.8021, 240.299, and
240.331; and facilities located on the property of eligi-
ble entities which will become owned by those entities
on a date certain,

(6) Governmental, municipal, or public purpose or
function shall be deemed to be served or performed
when the lessee under any leasehold interest created
in property of the United States, the state or any of its
political subdivisions, or any municipality, agency, spe-
cial district, authorit » or other public body corporate of
the state is demonsirated to perform a function or serve
a governmental purpose which could properly be per-

agencies, special districts, authorities, or other public
bodies corporate and public bodies politic of the slate,
a spaceport as defined in s, 331.303(19), or which is
in a deepwater port identified in s.
403.021 (9)(b) and owned by one of the foregoing gov-
ernmental units, subjectto a leasehold or other posses-
sory interest of a nongovernmental lessee that js
aviation, airport, aerospace,

EXEMPTION

Ch. 196

orwithoyt g charge for admission. If properly deeded to
a municipality by the United States js subject to-a
requirement that the Federal Government, through a
schedule established by the Secrelary of the Interior,
determine that the Property is being maintained for
public historig preservation, park, or recreational pur-
poses and if those conditions are not met the property
will revert back to the Federal Government, then such
property shallbe deemed to serve a municipal or public
Purpose. The term “governmental purpose” also
includes a direct use of Property on federal lands in
conneclion with the Federal Government's Space
Exploration Program or Spaceport aclivities as defined .
in s, 212.02(22). Real property and tangible personal
property owned by the Federal Government or the
Spaceport Florida Authority and used for defense and
Space exploration purposes or which is putto a use in
Support thereof shall be deemed to perform an essen-
tial national governmental purpose and shall be
exempt. "“Owned by the lessee” as used in this chapter
does not include personal property, buildings, or other
real property improvements used for the administra-
tion, operation, business offices and activities related
specifically thereto in connection with the conduct of an
aircraft full service fixed based operation which pro-
vides goods and services to the general aviation public
in the promotion of air commerce provided that the real
property is designated as an aviation area on an airport
layout plan approved by the Federal Aviation Adminis-
tration. For purposes of determination of “ownership,”
buildings and other real property improvements which
will revert to the airport authority or other governmental
unit upon expiration of the term of the lease shall be
deemed "owned” by the governmental unit and not the
lessee. Providing two-way telecommunications ser-
vices to the public for hire by the use of a telecommuni-
cations facility, as defined in S. 364.02(13), and for
which a certificate is required under chapter 364 does
not constitute an exempt use for purposes of s,
196.199, unless the telecommunications services are
provided by the operator of a public-use airport, as
defined in s, 332.004, for the operator's provision of
telecommunications services for the airport or its ten-
ants, concessionaires, or licensees, or unless the tele-
communications services are provided by a public hos-
pital. However, property that is being used to provide
such telecommunications services on or before Octo-
ber 1, 1997, shall remain exemplt, but such exemption
expires October 1, 2004,

(7) *“Charitable purpose” means a function or ser-
vice which is of such a community service that its dis-
continuance could legally result in the allocation of pub-
lic funds for the continuance of the function or service.
It is not necessary that public funds be allocated for
such function or service but only that any such alloca-
tion would be legal.

(8) “Hospital" means an institution which pos-
sesses a valid license granted under chapter 395 on
January 1 of the year for which exemption from ad
valorem taxation is requested. Py

(9) *“Nursing home” or “horne for special services”
means an institution which possesses a valid license
under chapter 400 on January 1 of the year for which )
exemption from ad valorem taxation is requested.
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