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MEMORANDUM P 334301 3425

Office of the City Afforney

TO: Mayor and City Commission DATE: April 12, 2007
Russ Blackburn, City Manager
Thomas Saunders, Director of Comumunity
Development T

e

FROM: Marion J. Radson, City Attormey %&f T
e ./yw/v"

7

SUBJECT: Notice from the U.S. Department of Transportation, Federal Aviation
Administration regarding proposed development adjacent to Gamesville

Regional Airport

Attached is a letter from the Federal Aviation Administration (FAA) regarding a
proposed development of a residential community near Hatchet Creek adjacent to the Gainesville
Regional Airport. This letter is in response to a letter sent by the Director of Aviation dated

April 3, 2007,

The FAA 1s notifying the City that the proposed development near the Gainesville
Regional Airport would fall in an area impacted by airport noise. Specifically, the FAA states
that the area appears to fall within the 65 DNL Contour of the airport’s noise exposure map. The
FAA also notifies the City of its obligations under the grant assurances that require the City to
not cause or permit any change in land use, within its jurisdiction ... that will reduce its
compatibility, with respect to the airport, of the noise compatibility program measures upon
which Federal funds have been expended.” Additionally, the FAA “strongly advises against
such a change in zoning”.

I am advising the City Manager and the Director of Community Development to review
any requested change in land use or zoning on this property in view of the matters addressed in
the FAA’s letter. Any change m land use would be a legislative matter, and any change in
zoning would be a quasi-judicial matter, which decision ultimately rests with the City
Comnission. At this time this office does not express any opinion as to the merits of the FAA’s
assertions or recommendation.

MIR/atm
Attachment

ce: Kurt Lannon, Clerk of the Commission
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ev Orlando Alrports District Office
, ) 5850 Hazelting National Dr., Suiie 400
U.S, Bepartment . Orlande, Fi. 32822-5003

of Transporiafion

) Aan4
Federal Aviation Phone: (407) 812-8331
Administration Fax: {407) 812-6978

April 9, 2007

Mr. Allan Penksa

Interim Chief Executive Officer
Gainesville Regional Airport
3880 N.E. 39™ Ave., Ste A
Gainesville, FL. 32609

RE:  Proposed Land Use Change
Gainesville, Florida

Dear Wir. Penksa:

This letter is in response to your April 3, 2007 correspondence regarding the proposed
development of a residential community, Hatchet Creek, adjacent fo the Gainesville Regional
Airport. We understand that this plan allows for up to 2,900 residential dwelling units to be
constructed nearly 2,700 feet from the threshold of Runway 29.

In 1984, the Federal Aviation Administration (FAA) funded a Federal Aviation Regulation
(FAR) Part 150 Noise Study through AIP grant number 3-12-0028-02. The results of this study
are depicted in the Gainesville Regional Airport Noise Compatibility Plan, approved by FAA ’
October 19, 1987, We have reviewed this decument in comparison with the developer’s plan,
and we note that the proposed development would fall in an area impacted by airport noise.
Specifically, the area appears to fall within the 65 DNL contour of the airport’s noise exposure

map.

We understand to facilitate this development, the City of Gainesville, co-sponsor of the
Gainesville Regional Airpert, would bereguired to change the land’s existing zoning from
industrial to residential. FAA would like to remind the City of Gainesville of their federal
obligation to ensure compatible land use. In reference to the sponsor’s responsibilities, Grant
Assurance 21, Compatible Land Use, states:

It will take appropriate action, to the extent reasonable,
including the adoption of zoning laws, to restrict the use of
land adjacent to or in the immediate vicinity of the airport to
activities and purposes compatible with normal airport
operations, including landing and taking off of aircraft. In
addition, if the project is for noise compatibility program
implementation, it will not cause or permit any change in land




# 090182

use, within its jurisdiction, that will reduce its comparibiliry,
with respect to the airpori, of the noise compatibility program
measures upon which Federal funds have been expended. *

*Emphasis added

Therefore, if the City of Gainesville, co-sponsor of the Gainesville Regional Airport, elects to
make this change in zoning, FAA may find the City’s actions to be in conflict with federal grant
assurances, and future airport improvement program funding may be in jeopardy. Further, any
noise mitigation measures required for residential properties constructed in this rezoned area
would be ineligible for FAA funding.

Ultimately, the decision to facilitate this development lies in the hands of Gainesville City
leaders. However, FAA strongly advises against such a change in zoning,

If you have any further questions on this matter, please fee! free to contact me at (407) 812-6331,
ext. 121.

Sincerely,

y Pt ] Theg
HE J?%f%?%i;u é,ﬁ?
Rebecca R, Henry
Program Manager
Planning and Compliance

ce: Reland Luster, FDOT/2 _
Marion Radson, Gainesville City Attorney
Russ Blackburm, Gainesville City Manager
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HARRIS MILLER MILLER & HANSON INC.

T7 South Bedford Street
Burfington, MA 01803

T 781.229.0707

F 781.229.7939

W www hmmb.com

July 12, 2007

Ralph Hilliard, Planning Manager
City of Gainesville, Florida

P.O. Box 490, Station 11
Gainesville, FL. 32602

Subject: Summary Opinion Related to Hatchet Creek Development Rezoning Proposal |
Reference: HMMH Project No. 302390

Dear Mr. Hilliard:

In response to your request, I am pleased to provide this letter summarizing my professional opinion
regarding the proposed rezoning of areas immediately west of Gainesville Regional Airport (GNV) from
“R-17 and “I-1” to permit residential development of the “Hatchett Creek Planned Use District” (“PUD”).
My opinion addresses noise-related land use compatibility issues that are the focus of my career.

Basis of Opinion
1 have based my opinion on the following primary sources that you provided me:
1. April 2, 2007 letter from Mr. Allan Penska, GNV, to Mr. Russ Blackburn, City of Gainesville.

2. April 9, 2007 letter from Ms. Rebecca Henry, Federal Aviation Administration (FAA), to My, Allan
Penska, GNV,

3. May 10, 2007 letter from Mr. John Collins, Aircraft Owners and Pilots Association (AOPA), to The
Honorable Pegeen Hanrshan, Mayor, City of Gainesville.

4. June 27, 2007 letter from Mr. William Ashbaker, Florida Department of Transportation (FDOT), to
- The Honorable Pegeen Hanrahan, Mayor, City of Gainesville.

5. July 11, 2007 letter from Mr. Ronald Carpenter, Carpenter & Roscoe, P.A., to Mr. Dean Mimms, City
of Gainesville, including the following attachments: (1) revised text for subarea policies of the PUD
Overlay comprehensive plan, and (2) response to comments from GNV,

6. Appendix F. Airport Hazard Zoning Regulations, including Attachments 1 — 4, showing (1) “Airport
Runway Height Zones,” (2) “Airport Runway Clear Zones,” {3) “Airport Runway Noise Zone,” and (4)
“Restrictions on Educational Facilities,” and Exhibit A showing “Airport Facility Zoning Map.”

7. Pages 5-13 through 5-28 of June 2006 Environmental Overview section of GNV Master Plan Update
Final Report

8. Multiple figures depicting the project site in relation to the airport and Day-Night Average Sound Level
{DNL) contours prepared under previous planning studies for GNV

1 also have based my opinion on my experience in airport noise compatibilicy plannmg, as summarized in
the attached copy of my professional resume.

Project Understanding

It is my understanding that a mixed land use development, named “Hatchet Creek,” is proposed adjacent
to GNV, in an area generally bounded to the west by NE 15" Street, to the south by NE 39" Avenue, to the
north by NE 53" Avenue, and to the east by the Gainesville city limits and the GNV property line.

The developer is petitioning the City to approve the development as a Planned Use Development (PUD).
The PUD will require City approval of a Planned Development (PD) zoning ordinance. The application
includes 4 request that the City rezone the eastern portion of the site from “industrial” (“I-1”) and the
western portion of the site from “single family” (“R-17}, to permit higher density residential development.
These two areas surround a golf course zoned “recreational.” That use will not change.
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HARRIS MILLER MILLER & HANSON INC.

Ralph Hilliard, Plarming Manager, City of Gainesville, Florida -

Summary Opinion Related to Hatchet Creek Development Rezoning Proposal
July 12, 2007

Page 2

The applicant requests permission to develop up to 1,300 single and multi-family residential units (reduced
from an earlier request for a maximum of 2,900). The applicant also requests approval to develop up to
500 assisted living facility units (another form of residential use), 50,000 square feet commercial use, and
60,000 square feet of office use. The applicant has proposed that the development would not include any
residential units within the 65 decibel {dB) DNL contour east of the Ironwood Golf Course; i.e., in the area
currently zoned I-1.

A majority of the site (and the portions currently zoned R-1 and I-1) falt within “Airport Noise Subzones”
“A7 B, or “C,” defined by the City’s Airport Hazard Zoning Regulations (item 6, above). The three
subzones correspond to the folfowing DNL. exposure bands, from a previous GNV noise study:

# Subzone A: 75+ dB DNL
= Subzone B: 70 -75 dB DNL
& Subzone C: 65 - 70 dB DNL

It is my understanding that the noise subzone regulations were adopted largely in response to
recommendations from a Federal Aviation Regulation (“FAR™) Part 150 “Airport Noise Compatibility
Study” that GNV adopted in March 1986.

- The Airport Hazard Zoning Regulations permit residential development and “homes for the aged” {e.g.,
assisted living facilities) in Subzones A, B, or C when two conditions are met:

1. The developer verifies to the City in writing that the strmictures are designed to achieve an outdoor-to-
indoor noise level reduction (NLR) of at least 25 dB. Office and commercial uses are permitted, with
no NLR requirements,

2. The proposed development is compatible with the “Official 14 CFR Part 150 study.” Since the 1986
.. Part 150 study is the only one that GNV has conducted, it remains the “official study.” The noise
contour figures from that study designate residentiai land within the 65 dB DNL contours as
“noncompatible,” without any provision for exempting dwelling units meeting the 25 dB NLR
requirement; this implies that alf residential uses are incompatible, making the first condition moot.

More recent noise contours, prepared for the 2006 GNV Master Plan Update (item 7, above) appear to be
smaller than those on which the noise subzones were based; however, the 65 dB DNL contours presented
in that study encompass 2 significant portion of the proposed development. Moreover, those contours do
not represent an official Part 150 study, in terms of GNV policy nor in terms of FAA policies and
procedures for study preparation, public notice, submission, review, and approval.

Summary Opinion
The following statements summarize my major conclusions and recommendations.

1. The City has adopted airport noise zone regulations that reflect relatively high levels of sensitivity to
airport noise compatibility in general, and to recommendations from the GNV Part 150. Overall they
are consistent with widely accepted “best practices” in those areas. In my 30 years of professional
practice, I have found few jurisdictions that have adopted such complete compatible land use
regulations related to airport noise,

2. Permitting residential development in the area currently zoned I-1 and permitting an increase in the
density of the residential development in the area zoned S-1 would be inconsistent with the best
practices adopted by the City.

3. Even if future residents are alerted in advance of current and projected noise exposure; e.g., through a
noise notice in the purchase and sale negotiation process, many are likely to be surprised by the
exposure once they move into the development.

GAPRGJECTS\302390_Gainesvite_Hatehet_Creek_Rezoninglopinion.doc
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HARRIS MILLER MILLER & HANSON INC.

Ralph Hilliard, Planning Manager, City of Gainesville, Florida

Summary Opinion Related 1o Hatchet Creek Development Rezoning Proposal
July 12, 2007

Page 3

4. Even with sound insulation to achieve the NLR criteria set by the Alirport Hazard Zoning Regulations,
many residents of the proposed development are likely to be highly annoyed by aircraft noise. I would
expect many future residents would express their annoyance through complaints to the airport and
developer, and request compensation or changes in airport operations.

5. Moreover, since it appears the GNV Part 150 study designated residential uses as incompatible with
aircraft noise of 65 dB DNL and higher, regardiess of the extent of sound insulation treatment, literal
interpretation of the Airport Hazard Zoning Regulations suggests that all residential uses (including
assisted living) are impermissible within the noise subzones (which cover a majority of the
development site), regardless of NLR status.

6. For the major reasons cited above, I recommend against approval of the proposed comprehensive plan
amendment.

7. H the City does proceed with approval of some or all of the development application, 1 recommend that
the approval include the following conditions:

= The developer and purchasers of individual properties should provide GNV with avigation easements.

* The developer should be required to alert prospective residential property purchasers and rental
tenants (including potential residents of the assisted living facility) of the avigation easement
requirement, of the proximity of the development to GNV, and of the aircraft noise and overflights to
which the development is currently and projected to be exposed. This notice should be provided no
later than during purchase-and-sale negotiations.

= The NLR requirements for any residential development, including single or multi-family dwelling
units, and assisted living, nursing home, or other similar facilities, be increased to 30 dB, and that any
office space development should be required to-meet the 25 dB NLR requirement. :

* Educational facilities, places of worship, auditoriums, concert facilities, or similar uses should not be
permitted.

= The exclusion of residential units within the 65 dB DNL contour should extend over the entire site
(for that contour value).

8. Isupport the observations made by GNV, FAA, AOPA, and FDOT commenters (items 1, 2, 3, and 4,
above) regarding the general inconsistency of the development proposal with the City’s federal grant
obligations, with current noise zoning, and with generally accepted compatible land use practice
designed to protect residents, the airport, airport users, and local public interest.

I appreciate this opportunity to assist the City on this matter. Please do not hesitate to contact me with any
questions. Ilook forward to presenting my opinions in person at the July 19 City Plan Board Zoning
Meeting and Plan Board meeting and at an upcoming City Commission meeting.

Sincerely yours,

Harris MiLLER MILLER & HANSON INC.

(oo B ——

Ted Baldwin
Senior Vice President

attachment

GAPROGECTS\302390_Gainesville_Hatchet_Creek_Rezoning\opinion.doc
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HARRIS MILLER MILLER & HANSON INC.

Ralph Hililard, Planning Manager, City of Gainesville, Florida

Summary Opinion Related to Hatchet Creek Development Rezoning Proposal
Attachment to Letter of July 12, 2007

Page A.1

Ted Baldwin N
Senior Vice President and Supervisory Consultant

Experience:

1984 o preserit  Harris Miller Miller & Hanson Inc.

1881 {0 1984 Holt Beranek and Newman Ine., Seniar Consuitant
1880 to 1951 -‘Massachusefts Port Authority, Aviation Planner

1977 tc 1980 Massachusetis Port Authority, Noise Abaterment Office

Professional Responsibilitics

Mr. Baidwin specializes in airport environmental analysis. His professicnal experience
includes Part 150 noise compatibiiily studies, Part. 161 use restriction studies, state and
fedaral erwironmental impact assesgments, noise elements of Alrpon Master Plen
studies, the design and usa of permanent noise and aperations monitoring systems,
noise measurement and modeling, arnd expert testimony.

Before entering consulting, Mr. Baldwin heid several responsible staff positions at the
Massachuseits Part Authortity (Massport), operator of Boston-Logsin International and
L.G. Hanseom Feld.(Bedford, MA). Through his. Masspart expetience:he gained an
dnderstanding of an atrport operator's perspective on planning, operational and
erwironimental issues.

Education
M.CR.P., Harvard University, 1977, Department Schotar
B.8., Enginesring, Cornell University; 1975, Honors Graduate

Honuors and Affiliations

Federal Aviation Administration Cerificate of Appreciation, 1982
Member, American Associafion of Alrport Executives

Membar, institite of Noise Control Engineering
‘Agsociate Member, Afoustical Sodiely of America
Representative Publications and Presentations

“What Do Users Say About Their Monitoring Systems?” Florida Airports Council
Environmental and Neise Conference, Daytong, FL.; January 2007

“The Napies Stage 2 Ban," Airports Council International - North America Annual
Conference; Tororito, Canada; Septermber 2005

“Emerging Alroraft Noise issues;,” FAAAirport Consultants Council National
Maragement Conference Environmental Workshop; Washington, [0.C; July 2000,

“Palitical Acoustics: The Changing Dynarnics of Alreraft Noise,” Florida Alrport System
Planning Process meetings; Fort Myers and Fort. Lauderdale, FL., Februasy 2000

“The Anatermy of a Successful Project,” Airpori Consultants Council Annual meeting;
Paim Springs, CA; November 1897

“Hot Topies in Aviation Noise: A Seleciive List’; Florida Alrport Mariagers Association
Noise Abaternent and Community Affairs Annual-Seminar, Orlando, FL, October 1997,

*The Evolution of Airport Maisie Moenitoring Systems: Recent Achievemends and Further
Needs,"” NOISE-CON §3; Willlamsburg, VA; May 1993

"Limitatiens of Ldn in the Assessment of Alrport Noise," American Society for Testing
arxd Materials, Noise Subcormimitiee E-33-66; Bal Harbowr, FL.; October 1987

"Airpart Noige Annoyance at Three Joint Air Carvier and General Aviation Airports,”
Jaurnal of the' Acotjstical Society of America, Vol 77, No. 3, March 1985, page 1054
{weith Fidell, st al.}.

Harnais MiLLer MitLer & Hanson ke,
Consultants in Nolse and Vibration Condrol

GAPRCJECTS\302390_Gainesville_Hatchet_Creek_Rezoning\opinion.doc
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Railph Hilliard, Planning Manager, City of Gainesville, Florida

# 090182

Summary Opinion Related to Hatchet Creek Development Rezoning Proposal

Attachment to Letter of July 12, 2007
Page A.2

Ted Baldwin

Hepresentative Projects

Fart 180 Studies

B Boston (MA) Map anly {1984) #
Bridgeport (CTH{1888) w

Brunswick (GA) {1892) £

Burlington (VT) (1985, 2006) B

Chatiancege (TN) {1994

Danbury (CT) {1987)

Fort Lauderdale Infernational {FL} (1994)

Ft Lauderdale Exec. {FL) (1885, 1987, 2002) -
Fresno-Yosemite (CA) {2008) #
Groton-New Londan {{T} {1585) ]
Guiport-Biloxi (MS) (1891} #
Jeckson (MS) (1689) E]
Lansing (M1} (1552) %
Lehigh Valiey {PA) (1891, 2004} ]

#  Alrports Coempany South Afica (2003)
Ballimore-Weshington int1 (kD) (1986)
Bosion Logan end Hanscom (MA) (2003}
Chicago O Hare and Widway (IL) {1955}
Cenver Stapleton {00).(1988)

Denver inl1 Alrport (GO (1895}
Easthampton (MY}

Fort Lauderdade Int't (FL) (1985}
Indianapolis {INY {2003)

Lehigh Valley int'l (PA) (2003}
Lotisville (KY) (2003)

Minizaspolis- St Pl WET(MNY.(1993)
Morth Peim Bedch County-{FL} (1997}

o

e
2

Airport Master Plan Noise Analyses
Pt Leuderdale Exec, (FL) (1988, 1997, 2002
Bridgeport Municipal (C1)41998)
Danbury Municipal Airport (GT) {1883}

Ft Leirderdale Infernat’ (FL) {1554}

HEBEY

Environmental Assessments or impact Studies

Senior Vice President and Supervisory Consultant

page 2

Magon {GA) (1559) _
Manchester (MH) Mep only (2004)
Mobife (ALY (1289)

MNartuchat (K44) (1987)

Naples (FL} (1897, 1988..2008)
Faim Beach (FL) (1994}
Piedmont Triad Inli(RC) (2004)
Frovidence (RI) (1982}

St Lycie County {FL) {2004}
Selt' Lake Clty {UT) (1586, 1998}
Scoitsdale (AZ) (2004)

Tampa mternational (FLY {2000)
Wers Beach {FL) (2004)
Youngstown {OH)Y (1994)

Airport Neoise and Operations Monitoring Systems

Napies (FL). (159?)

New Oeans (LA) (1996)

Crange. County (CA):[1895}

Palm Baiach County Park (FL (1857)
Palm Beach Int' Airport (1597)
Port Columbus Int'l {OH) {1892)
RaleighaDurham i (NC) {2603)
Reno {NV} {2008}

Salt Lake Cltyint' (UT) (1293}
San Antonio (TX) {2003}

‘San Frangisco Int] (CA) (2004}
Tanipa' iiternational (FLJ (2004)
Whlte Plains (NY) {1984, 1995}

North Central State {RI) (1987}
Sait Lake City Intemn'l (UT) (1888)
Satt Lake City No, #§(UT) (1887)
Tampea International (FL}:{2000)

¥  Runway Exlension EIS, Fort Lauderdale International (FL) {2003}

#  Runway Extension £A, Paim Beach international (FL) {1898}

#  Runway Extension EiS. Bridgeport Municipai Airport (CT) (1558

% EAof Parallel Runway EA, Selt Lake City International Atport (UT) (1992}
# Runway Strengthening EA, Myrtie Beach Jetport (SC) {1988)

Part 161 Studies _
#  Stege 2 Jet Use Restriction Study. Neples Municipal Airport-(FL) (2001)
# Part 161 Study, Van Nuys Airport (CA) (undereay)

Other Airport Noise Exposure, Abatement, and Land Use Compatibility Studies
B Noise Abptement Study, Bamstable Municipal Airport (MA) (1898}

$  Noise Exposure Update, Dallas-i.ove Field {TXY{1563, 1984, 1885, rnd 19886)

8 Evaluation of Reinstiution of Night Landings-at Westchester Gounty (NY) (1882)

#® ANCLUC Study. Hanscom Field (MA) (580}

Expert Testimony and Litigation Support

Osipovs vs, Chesapeake Airport Authorlty (2007)

Clty of Naples-{FL} Airpert Authority vs. Fediral Aviation Administeation (2003)
NBAA and GAMA vs. Cily of Naples (Fi) Airport Authority (2004}

Aircratt Qwners and Pilols Associdtion st al. ve. City of Chicago et af. (1895)
Wakefield/Austin vs. Broward Couaty {FL) (1892)

Staric vs, City of Allanta {GAY (1988)

Sarasoia-Manates Alrport Authority vs, Manatee County (FL} (1988}

Keatsos ef 8, vs, Balt Leke Cily Internationa! Aitport Authority (1086}

Grathis o al. vs, AMlegheny Courity {PA) Department of Aviation (1983)
Natioral Business Alrcraft Assoclation ot al. vs. Wastchester County (1882)

Harrms Miccss MicLen & Hanson i,
Washington, D.C.

i

Massachuseits « California & Vigiske @

GIPROJECTS\302390, Gainesville, Hatchet_Creek_Rezoningopliton.doc
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: Memorandum

FOWLER WHITE
BoGGs BANKER

ATTORNEYS AT Law w\’b
EETABLISHED 1943

TO: Ron Carpenter, q.\&)«y\r)

FROM: Linda Sh Karen A. Brodeen

DATE: July 30, 2007

RE: Hatchet Creek

This memorandum addresses the issues raised by Ted Baldwin in his July 12, 2007, letter
regarding the comprehensive plan amendment which would allow the Hatchet Creek property to
develop as a Planned Development. In summary, Mr, Baldwin’s conclusions and
recommendations are that the City of Gainesville deny the plan amendment becaunse of various
noise related considerations which are not based on any controlling legal authorities. The City’s
Airport Noise Zone and Regulations do not prohibit residential development within any of the
three subzones, including the contour for the 65 decibel (“dB”) Ldn (referred to as such in the
City’s ordinance, but elsewhere in this memo as DNL). See Appendix F. Airport Hazard Zoning
Regulations Sec. II.C. Additionally, the Federal Aviation Administration (“FAA”) does not
require the City to prohibit or restrict development based solely on noise. As a non-lawyer, and
as an environmental consutant to airports, Mr. Baldwin’s recommendations for denial are based
on his personal opinion and not on applicable legal requirements or authorities.

City’s Noise Zone Regulations-Analysis

The City’s land development regulations include three separate zones of influence: (1)
the Airport Height Notification Zone; (2) the Airport Runway Clear Zone; and (3) the Airport
Noise Zone. See Appendix F. Section II, Airport Hazard Zoning Regulations. As to the first
zone, the FAA reviewed a notice filed by the Hatchet Creek project and found that the project
poses no obstructions. As to the second zone, the Hatchet Creek property does not lie within the
runway clear zone as defined by the FAA, in whole or in part.

The purpose of the noise zone is “to regulate land uses sensitive to sound levels generated
by the routine operation of the airport.” App. F. Sec. IL.C. The noise regulations establish three
separate noise subzones. Subzone A approximates a daymight average sound level of 75 DNL;
subzone B approximates a day/night average sound level of 70 DNL, exclusive of Subzone A;
and Subzone C approximates a day/night average sound level of 65 DNL, exclusive of Subzones
A and B. The subzones are based on the forecast of DNL sound levels documented in its
approved airport master plan, or airport layout plan, or both. Under the terms of the ordinance, if
the “official 14 C.F.R. Part 150 Study” is amended by the Airport, the subzone boundaries shall
be modified accordingly. The ordinance is unclear as to whether amending the “airport master
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plan” or the “airport layout plan” is the equivalent of amending its “official 14 C.F.R. Part 150
Study,” but it is construed to be so.

The noise zone regulations include lists of permitted uses and restricted uses. App. F.
Sec. I1.C.2.d and e. Any use that is not specified in either of those lists is strictly prohibited
within the noise zone. Offices and retail businesses are among the permitted uses and, as such,
do not require a project to comply with any additional noise related regulations.

Residential (other than mobile homes) and similar uses are classified as restricted uses
that “shall be permitted within the established noise overlay zone” if the proposed development
complies with the criteria contained in the ordinance and is compatible with the Official 14
C.F.R. Part 150 Study. The Airport Noise Zone and Regulations specifically allow residential
uses in any of the three noise subzones (65, 70, and 75 dB DNL). Residential uses are
conditioned upon compliance with the building design criteria of an outdoor to indoor noise level
reduction (“NLR”) of at least 25 dB (“Normal residential construction can be expected to
provide an NLR of 20-25 decibels.” See App. F. Sec. I1.C.2.e.) or, in lieu of providing 25 dB
NLR, at the election of the developer, the provision of an avigation easement to the Gainesville-
Alachua County Regional Airport Authority in a form acceptable to the city attorney and airport
authority. The regulations only require denial if the restricted use lies within the runway clear
zone or is inconsistent with the applicable zoning district regulations.

The FAA Does Not Regulate Local Land Use Regulations or Decisions

The noise zone regulations are part of the City’s Airport Hazard Zoning Regulations.
Zoning ordinances are exercises of the state’s police powers and that of its political subdivisions.
City of Euclid v. Ambler Realty, 272 U.8. 365 (1926). 1t is undisputed that the FAA has no
jurisdiction over local land use. In fact, the FAA itself acknowledges local government
preeminence regarding land use authority in its regulations regarding noise.

“* The designations contained in this table do not constitute a Federal determination
that any use of land covered by the program is acceptable or unacceptable under
Federal, State, or local law. The responsibility for determining the acceptable and
permissible land uses and the relationship between specific properties and specific
noise contours rests with the local authorities, FAA determinations under Part
150 are not intended to substitute federally determined land uses for those
determined ¢o be appropriate by local authorities in response to locally determined
needs and values in achieving noise compatible land uses.” (Fruphasis added)

Appendix to Part 150, Table 1 — Land Use Compatibility* With Yearly Day - Night Average
Sound Levels. (Attached as Exhibit A.) Identical language is found in Table 10, page II[-19 of
the FAR Part 150 Study adopted by the Gainesville-Alachua County Regional Airport Authority
in March 1986 (hereinafter referred to as the “GNV FAR Part 150 Study,” which is attached as
Exhibit B). For purposes of this memorandum, it will be considered the “Official 14 C.F.R. Part
150 study” referenced in the City’s Airport Noise Zone and Regulations. It is noted that the
Gainesville-Alachua County Regional Airport Authority adopted an update to its master plan in
2006, but that the City Commission has not yet approved the master plan update. It is clear,
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however, that regardless of whether the 1986 GNV FAR Part 150 Study or the 2006 update to
the master plan is used as the controlling document, residential uses are permitted within the 65
dB DNL contour under the conditions set forth in the City Airport Noise Zone and Regulations.
Identical language is contained in Table 5-1 of the 2006 Master Plan Final Report. (Attached as
Exhibit C).

Compatibility

The City-retained expert, Mr. Ted Baldwin, who apparently based his opinions regarding
the Hatchet Creek project on the incorrect conclusion that the GNV FAR Part 150 Study
prohibits all residential uses. This is correct as to noise contours above 75 dB DNL (although
transient lodging is permissible up to and including 80 dB DNL), but not as to the 75 dB DNL or
lower noise contours {the Hatchet Creek project is located in noise contours of 65 dB DNL or
lower), Moreover, although the restricted use regulation requires that the proposed development
be “compatible” with the GNV FAR Part 150 Study, the definition section of the regulations
does not include a definition of compatibility, Compatibility with the GNV FAR Part 150 Study
is determined by reference o the Study’s Table 10, p. III-19, which includes a land use
compatibility table required by the FAA for FAR Part 150 noise studies. Noise exposure maps
are required by the FAA to contain and identify “noncompatible” land uses within the noise
contours, including the 65 dB DNL contours.

The FAA defines “compatible land use” as “the use of land that is identified under this
part as normally compatible with the outdoor noise environment (or an adequately attenuated
noise level reduction for any indoor activities involved) at the location because the yearly day-
night average sound level is at or below that identified for that or similar use under Appendix A
(Table 1) of [C.F.R. 150].” 14 C.F.R. Part 150.7 (2007). The FAA Note #1 to Table 1,
Appendix A, states in its entirety:

“(1) Where the community determines that residential or school uses must be allowed,
measures to achieve outdoor to indoor Noise Level Reduction (NLR) of at least 25 dB
and 30 dB shouid be incorporated into building codes and be considered in individual
approvals. Normal residential construction can be expected to provide a NLR of 20 dB,
thus, the reduction requirements are often stated as 5, 10 or 15 dB over standard
construction and normally assume mechanical ventilation and closed windows year
round. However, the use of NLR criteria will not eliminate outdoor noise problems.”
(Emphasis added) :

Additionally, the GNV FAR Part 150 Study itself acknowledges in the infroduction to the
“Implementation” section that the local jurisdiction is responsible for implementing any noise
compatibility program initiative to the extent it deems appropriate. “Implementation of the
recommended noise compatibility program initiatives is the responsibility of the City of
Gainesville as the owner and operator of the Airport, and Alachua County as the jurisdiction
controlling land use in the Airport environs.” (p. VI-1) Today, the Hatchet Creek property is no
longer in Alachua County; therefore, the City of Gainesville has exclusive control with respect to
implementation of any noise compatibility program initiatives — which it addressed when the
City adopted Appendix F. Airport Hazard Zoning Regulations in 1999. Furthermore, the GNV
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FAR Part 150 Study concludes in the Implementation section (Section VI) that Alachua County
should “Revise Section 13 of the Zoning Regulations as it relates to...the enforcement of the
disclosure statement practices [which apply to residential property sales in areas of 70 — 75
Ldn].” Thus the GNV FAR Part 150 Study states that this is a way, as outlines in its
recommendations, to make residential development in 70 — 75 dB DNL areas “compatible” with
the study. Seep. VI-2 and p. IV-10.

Although it now objects to residential development, the Airport in its adopted plans does not
find that all residential development in the 65 dB DNL noise contour should be prohibited as
“noncompatible.” Consistent with FAA guidelines, the GNV FAR Part 150 Study shows
residential uses are “normally noncompatible” (p. IIl-18) within the Airport’s 65 - 75 dB DNL
noise contours, but recognizes that residential uses in those areas are allowed and can be made
“compatible” with the FAR Part 150 Study and FAA guidelines if the construction standards
require at least 25 dB NLR, i.e., at least 5 dB above normal construction techniques. Table 10 of
the GNV FAR Part 150 Study shows residential uses as “noncompatible” in the 65 dB DNL and
higher noise contours, however, the Table also includes Notes to the 65 - 70 dB and 70-75 dB
DNL noise contours which tracks the language contained in the FAA regulations. See Tabie 10,
GNV FAR Part 150 Study (p. I11-19), which relates to Table 1, Appendix A of 14 CF.R. pt. 150
(2007). Furthermore, Mr. Penksa, in his letter to the City Manager dated April 2, 2007, states
that it is “technically feasible to allow residences within the city’s 65 ldn noise contours.”

Mr. Baldwin overlooks Note #1 to Table 10 in the GNV FAR Part 150 Study regarding
enhanced noise construction for residential uses and incorrectly concludes that the GNV FAR
Part 150 Study prohibits all residential development within the 65 — 70 dB DNL noise contour.
In fact, Note #1 makes clear (when compared to Notes #2, #3, and #4) that the FAR Part 150
Study and Appendix A of 14 C.F.R. pt. 150 (2007) only recommend and do not require such 23
dB NLR for permissible residential construction in such areas. The oversight by Mr, Baldwin of
Table 10 in its entirety formed the basis of his conclusion that the Study prohibits residential
uses. As the City provides for a design standard or easement option for residential development,
it obviously has determined that residential uses are permitted in such areas. This was the
County’s position as well, prior to annexation of the Hatchet Creek property. See Appendix A,
GNV FAR Part 150 Study which states in part “This does not mean residential development is
prohibited...”. Letter from Alachua County Department of Planning and Development,
December 16, 1985. At the time, Alachua County had an adopted policy with regard to Airport
impact, which are summarized in the Report as follows:

“_..4. Residential development shall be generally permitted in the 65-70 Ldn area
subject to the requirements of 24 CFR 51 (U.S. Department of Housing and Urban
Development regulations concerning noise abatement and control, as established in Part
51, Bnvironmental Criteria and Standards of Title 24 of the Code of Federal
Regulations) and further subject to the limitations in the overflight area.”

See GNV FAR Part 150 Study p. IV-10. None of the Hatchet Creek property is in the
“gverflight area”. Alachua County reviewed the findings of the GNV FAR Part 150 Study
before the study was finalized (see GNV FAR Part 150 Study, p. V-1) and determined that it
would continue to allow residential development in the area that currently represents the Hatchet
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Creck property. “[TThe regulations relating to such [residential] development can incorporate the
noise attenuation guidelines presented in FAR Part 130 [i.e., Appendix to FAA Part 150, Table 1
- Land Use Compatibility, which is the same as Table 10 of the GNV FAR Part 150 Study].” See
GNV FAR Part 150 Study, p.V-4.

As can be seen above, “compatibility” according to the GNV FAR Part 150 Study and the
FAA (Appendix A of 14 C.F.R. pt. 150 (2007) is not dispositive of the ability to have residential
land uses in 65-75 dB DNL noise contours. Furthermore, compliance with the City’s ordinance
via enhanced sound construction design or the granting of an avigation easement would make
residential land use in such areas “compatible’” with the GNV FAR Part 150 Study and the FAA
guidelines (Appendix A of 14 CF.R. pt. 150 (2007). Page I11-18 of the GNV FAR Part 150
Study states in its entirety “Both Tables 8 and 9 indicate the extent of land uses which may be
considered normally noncompatible as defined in FAR Part 150 within the resultant Ldn
contours and presented in Table 10.” Emphasis added. (Table 10 is on the next page, p.11-19.)
Ted Baldwin is relying on Tables 8 and 9 and completing ignoring their nexus to Table 10,
which illustrates how to make a “normally noncompatible” use into a “compatible” use
according to the GNV FAR Part 150 Study itself.

In addition to Table 10, the GNV FAR Part 150 Study itself recognizes another way that
the Airport can “reduce the amount of incompatible land use through: (1) acquisition of the
property; (2) acquisition of air rights; (3) acquisition of avigation easements; and (4} acquisition
and transfer of development rights,” GNV FAR Part 150 Study, p. 1V-6. Although the City’s
regulations do not require both enhanced construction standards and an avigation easement, the
option provided to a developer of granting an avigation easement in order to develop residential
uses in areas with 65 — 75 dB DNL noise contours provides a direct benefit to the Airport by not
requiring the Airport to pay for such an easement.

Benefits of Avigation Easements

Avigation easements are an effective way to protect the Airport from lawsuits claiming
the “taking” of private property, such as those at issue in the Causby and Griggs cases referenced
in M. Penksa’s letter. Once an avigation easement is acquired, it bars the adjacent property
owner from seeking damages for the “taking™ and damaging of his property. Institoris v. City of
Los Angeles, 210 Cal. App. 3d 10, 22 (Cal. App. 2d Dist. 1989},

Avigation easements also provide protection for future operational changes and
expansions. Easements are not limited to the conditions at the time of the easement’s creation
and can be deemed to be expanded. See Easion v. Appler, 548 So. 2d 691, 695 (Fla. 3d DCA
1989). Changes in flight paths, operating procedures, noisier aircraft, and airport capital
improvements are to be reasonably expected by adjacent property owners. Persons who give
avigation easements may not recover inverse condemnation damages where the operational
changes and airport expansion were reasonably anticapted at the time the easements were given,
City of Jacksonville v. Schumann, 199 So0.2d 727, 728 (Fla. 1 DCA 1967). If changes and
improvements that were not reasonably expected at the time of the easement result in a “taking,”
the amount of damages are limited to the impact of those new intrusions. See Id.
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Avigation easements also would protect the Airport from noise nuisance lawsuits.
Florida case law requires that the invasion complained of in a nuisance claim be unreasonable,
unwarrantable, or unlawful. Corbett v. Eastern Air Lines, Inc., 166 So. 2d 196 (Fla. 1st DCA
1964). Avigation easements place property owners on direct notice of various airport related
nuisances.

The Airport recently updated its Master Plan in 2006. That document can be referenced
in any avigation easement so that adjacent property owners have no legal right to property or
personal damages based on changes shown in that plan, as well as any other reasonably expected
changes or improvements.

“Best Practices”

Mr. Baldwin praises the City’s noise zone regulations as highly sensitive to airport noise
compatibility and the GNV FAR Part 150 Study recommendations as consistent with widely
accepted “best practices.” In his second Summary Opinion, Mr. Baldwin incorrectly concludes
that the requested increase in density would be “inconsistent with the best practices adopted by
the City.” As discussed above, the GNV FAR Part 150 Study does allow residential uses within
75 dB DNL or lower noise contours and the Hatchet Creek project will be developed in
accordance with the “best practices” identified by Mr. Baldwin.

Funding

In Summary Opinion Number 8, Mr. Baldwin states that he shares the concein of the
Airport and various agencies as to the “general consistency of the development proposal with the
City’s federal grant obligations.” To date, neither Mr. Baldwin nor any of those entities has
demonstrated how Airport grant funds are at risk because of the project.

If the concern is for an already approved grant, the FAA has held that Congress has not
provided any authority for grant nullification. See In the Mautter of Compliance With Federal
Obligations by the Naples Airport Authority, Naples, Florida v. FAA, FAA Order No. 2003-1
(Part 116, Subpart G} (Aug. 25, 2003), 2003 WL 22257716. As for future grants, insufficient
details have been provided as to which types of grants the Airport seeks, the grant criteria, the
amount, and how the project would prejudice a grant application.

In Mr. Penksa’s July 2, 2007 letter, the Airport Director notes that the FAA provides
funds for future noise mitigation projects under 14 C.F.R. Part 150 (2007), and that remedial
noise funding only covers pre-existing incompatible neighborhoods. The GNV FAR Part 150
Study and the FAA recommend but do not require 25 dB NLR building standards be
incorporated into building codes for residential uses in areas with 65 — 75 dB DNL noise
contours. The City’s ordinance exceeds the GNV FAR Part 150 Study and the FAA
requirements by requiring either enhanced construction techniques or the provision of an
avigation easement, at the developer’s option, in areas with 65 — 75 dB DNL noise contours..
Hatchet Creek neither requests nor requires any noise mitigation funds from the FAA, and no
entity has shown how approval of Hatchet Creek would jeopardize FAA noise mitigation funds
for other projects or areas.
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Mr. Penksa’s letter dated July 2, 2007 suggests that the City’s regulations adequately
work within the framework necessary to secure federal funds. Mr. Penksa states that “ijn order
to qualify for federal funds, acquisition of land, avigation easements or other mitigation efforts
must be identified in an FAA approved Noise Compatibility Program.” The City’s requirement
for either enhanced sound construction of at least 25 dB WLR or an avigation easement are
practices consistent with the Airport Improvement Program from which the FAA derives funds
for approved noise mitigation efforts. Furthermore, and more importantly, if the City’s
ordinance is complied with (Le., 25 dB NLR or avigation easement, at the developer’s
option), then there is no issue related to FAA funding for noise mitigation costs.

Conclusion

_ The concerns raised by the Airport and Mr. Baldwin do not demonstrate any
inconsistency between approval of the Hatchet Creek project and adopted Airport plans, City
regulations or FAA policies or regulations. Both the City and the FAA recognize that residential
development within the 65 to 75 dB DNL noise conlours is compatible with airport operations.
In such noise contours, the GNV FAR Part 150 Study and Appendix A of 14 CF.R. pt. 150
(2007) recommend, but do not require, 25 dB NLR. The City goes one step further — requiring
~ either 25 dB NLR or the provision of an avigation easement in such areas, Neither Mr. Baldwin
nor the Airport has demonstrated that residential development, in compliance with the City’s
ordinance, reduces the Airport’s ability to secure FAA grants. The City’s regulations adequately
protect its citizens and the Airport and do so in a manner more restrictive than the GNV FAR
Part 150 Study or FAA requirements (Appendix A of 14 C.E.R. pt. 150 (2007).
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LAND USE CCMPATIBILITY GUIDELINES WITH YEARLY DAY-NIGHT AVERAGE SOUND LEVELS
GAINESVILLE REGIONAL AIRPORT - MASTER PLAN UPDATE
Yearly Day-Might Average Sound Level (DNL) In Declbels
Lend Use Below 65 §5-70 70-75 75-80 8085 Dver 85
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Rasidential, Other than Mob#le Homas and
Transient Lodgings Y N(1) N{t) [\ N N
Mobile Home Parks Y N N N N N
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Offices, Business and Professional Y Y 25 30 N N
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Communication Y Y as 30 N N
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Source: FAR Part 150
Key: SLUCM: Standard Land Use Coding Manual.
Y (Yes): Land use and related structures compatible without restrictions.
N {No): Land use and relatad structtires are not compatible and should be prohibited.
NLR: Noise Level Reduction (outdoor to indoor) to ba achisvad through Incorporation
of noise attenuation into the design and construction of the structure.
25, 30 or 36: Land use and related structures ganerally compatible; measures to achieve NLR of 258, 80 or 35 dB
must be incorporated into design and construction of structure.
{1 Whore the community detarmines that residential or school use must be allowed, measures to achleve outdoar to Indoor
NLR of al least 25 dB and 20 dB should be Incorporated into bullding codes and be vonsiderad in Individual approvals.
Normal residential construction can be expected to provide a NLR of 20 dB, thus, the raduction requirements are oftsn
stated as five, ten or 15 dB ovar standard construction and normally assume mechanical ventilation
and closed windows year-round, Howaver, the use of NLR criteria will not estimate outdoor noise
problams,
& Maasura to achieve NLR 25 dB must be incorporatad Into the deslgn and construction of porilons of these buildings
whare the pubfic is received, office areas, noise sensitive areas or where the normal leval is low.
{3) Maasuras to achiove NLR 30 dB must be Incorporated into the design and constretion of porifons of these bulldings
whare the public is recelved, office areas, noise sensitive areas or whers the normal lavel Is low.
{4) Measures to achisve NLR 35 dB must be incorporated into the dasign and construction of portions of these buitdings
whers the public is recelved, office areas, nolse sensitive sreas or whers the novmal level is low.
{5) Land use compatible provided spectal sound reinforcoment systems are instalied,
) Residential bulldings require a NUR of 25.
i) Residenilal bulldings require a NLR of 30.
(8) Rasidential buildings not permited.

Envirenmental Overview

Finat Report June 2006
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Harris MILLER MILLER & HANSON INC.

77 South Bedford Street
Burlington, MA 01803

T 781.228.0707

F 781.228.7939

W www.hmmbh.com

August 5, 2007

Ralph Hilliard, Planning Manager
City of Gamnesville, Florida

P.0. Box 490, Station 11
Gainesville, FL. 32602

Subject: Review of July 30, 2007 Fowler White Boggs Banker “Hatchet Creek” Memorandum
Reference: MIMMH Project No. 302390

Dear Mr. Hilhiard:

In response to your request, this letter briefly summarizes my review of the Fowler White Boggs
Banker (FWBB) memorandum on my July 12, 2007 letter on the Hatchet Creek application for a
comprehensive plan amendment.

On the most significant level, the authors of the memorandum appear to have misunderstood the
purpose of my review, which, as I stated in the first sentence of my letter, was to present “my
professional opinion regarding the proposed rezoning” [emphasis added]. The FWBB memorandum
focuses on whether residential use is permitted in the Gainesville “Airport Noise Zones.” In my
opinion, that issue is relevant only to the extent that an area is already zoned residential. The zoning
regulations clearly characterize residential development as permissible only on a “qualified” basis
(i.e., with special noise-reduction construction or an avigation easement). The key issue facing us is
the request to change the permitted land use in a manner that will change the zoning in the area
affected by the highest noise exposure from industrial (which is compatible on an unqualified basis)
to residential, and permit higher density residential development in other areas. Regardless of the
permissibility of residential use in a noise zone, increasing the numbers of residents to high levels of
noise exposure is undesirable.

The FWBRB memorandum included a refatively lengthy discussion of “Compatibility,” that focuses to
a large extent on “Note 17 of FAA’s land use compatibility guidelines (e.g., Table 1 of Part 150
Appendix A). FWBB correctly points out that FAA puidelines suggest that otherwise noncompatible
residential land uses may be permitted within the 65 — 70 dB or 70 — 75 dB DNL contour intervals
with the application of at least 25 dB or 30 dB of Noise Level Reduction (respectively). However,
the note starts as follows “Where the community determines that residential or school uses must be
allowed,” {emphasis added]. The word “must” is of critical importance; it implies that the community
has identified a significant local need or purpose that impels the jurisdiction to override the land use
compatibility objective. 1am not aware that such a local need or purpose has been identified i
Gainesville.

FWBB asserts I “apparently based [my] opinions ... on the incorrect conclusion that the GNV FAR
Part 150 Study prohibits all residential uses.” Item 6 of my letter clearly states that my opinions were
based on five items. In the fifth item, I stated that “since it appears that the GNV Part 150 study
designated residential uses as incompatible with aircraft noise of 65 dB DNL and higher, regardiess
of the extent of sound insulation treatment, literal interpretation of the Airport Hazard Zoning
Regulations suggests” such a conclusion. Objective reading of my letter clearly reveals that
interpretation of the GNV Part 150 was only one of the bases for my opinion (and the last one listed,
reflecting its lowest priority), and also that ambiguity in the study left it open for mterpretation (ie.,
my use of the terms “suggests” and “appears”).

On a more detailed basis, T have the following observations about the manner in which FWBB
memorandum addresses my full list of opinions and recommendations:
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The City's noise zone regulations reflect high levels of sensitivity to noise compatibility and are
consistent with widely accepted “best practices.”

The FWBB memorandum argues that since residential use is permitted under some conditions in
the noise zones, it is a “best practice.” This argument ignores my second point; i.e., that the
existing industrial zoning properly limits residential development in the highest noise exposure
area.

Permitting residential development in the area currently zoned I-1 and permitting an increase in
the density of the residential development in the area zoned 5-1 would be inconsistent with the
best practices adopted by the Cify.

The FWBB memorandum does not address this point which, as I noted above.

Even if future residents are alerted in advance of current and projected noise exposure; e.g.,
through a noise notice in the purchase and sale negotiation process, many are likely to be
surprised by the exposure once they move into the development.

The FWBB memorandum does not address this point.

Even with sound insulation to achieve the NLR criteria set by the Airport Hazard Zoning
Regulations, many residents of the proposed development are likely to be highly annoyed by
aircraft noise. I would expect many future residents would express their annoyance through
complaints to the airport and developer, and request compensation or changes in airport
operations.

The FWBB memorandum does not address this point.

Since it appears the GNV Part 150 study designared residential uses as incompatible with aircraft
noise of 05 dB DNL and higher, regardless of the extent of sound insulation treatment, literal
interpretation of the Airport Hazard Zoning Regulations suggests that all residential uses
(including assisted living) are impermissible within the notse subzones (which cover a majority of
the development site), regardless of NLR status.

As noted above, this item identifies the ambiguity of the Part 150 and is only one of the bases for
my opinions and recommendations.

For the major reasons cited above, I recommend against approval of the proposed comprehensive
plan amendment,

As discussed above, the FWBB memorandum ignores this item and asserts that my opinions and
recommendations were based on item 5.

If the City does proceed with approval of some or all of the development application, I recommend
thai the approval include the following conditions: ..

FWBB addresses one of the conditions only — avigation easements — and focuses on the protection
it provides the airport and ignores the interests of future residents. Easements serve only as a
means of notifying residents of potential noise exposure. They do nothing to prevent exposure,
mitigate exposure, or compensate residents for unmitigated exposure; as such, they are generally
considered a land use measure of last vesort. Clearly, the airport is one of the parties interested in
obtaining protection through easements. However, residents deserve protection as well. It is
interesting that the developer’s attorneys choose to ignore the interests of the development’s
ultimate “‘clients.” In preparing my opinion, I assumed the City takes a broader perspective and
has a keen interest in protecting the health and welfare of current and future residents.

GAPROJECTSI302390. Gainesvile_Hatchet_Creek_Rezoningireview_G70720_fwbh. memorandum.dos
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8. 1 support the observations made by GNV, FAA, AOPA, and FDOT commenters regarding the
general inconsistency of the development proposal with the City’s federal grant obligations,
current hoise zoning, and generally accepted compatible land use practice designed to protect
residents, the airport, airport users, and local public interest.

FWEBB focus solely on whether “Airport grant funds are at risk because of the project.” More
specifically, they focus on potential jeopardy of future noise mitigation funding, which they point
oul is not an issue, because no such funding request is anticipated. They also argue that no one
has demonstrated how Airport grant funds may be at risk because of the project.

The FAA's letter states that the change in zoning may cause the FAA to “find the City’s actions (o
be in conflict with federal grant assurances, and future airport improvement program funding may
be in jeopardy.” This statement is a clear wamning from the FAA that “grant funds may be at risk”
and also clearly applies to all funding for all purposes, not just noise mitigation. AIP funding is a
significant revenue source for most airports. 1did a quick Google search and found references to
many millions of dollars in AIP applications from GNV over the past five years or so.

Tn closing, the FWBB memorandum states that my concerns do not demonstrate any inconsistency
between approval of the development and FAA policies or regulations. The FAA’s written
opposition to the project clearly contradicts that statement.

I appreciate this opportunity (o assist the City on this matter. Please do not hesitate to contact me
with any questions. I look forward to presenting my opinions in person at the July 19 City Plan
Board Zoning Meeting and Plan Board meeting and at an upcoming City Commission meeting.

Sincerely yours,

HARRIS MILLER MILLER & HANSON INC.

Ted Baldwin
Senior Vice President

GAPROJECTSRB02380_Gainesville_Hatchet_CGreek _Rezoning\review 070730 _fwbb_memorandum.doc
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August 24, 2007

VIA E-MATL

Marion Radson, Esq.

City Attorney

City of Gainesville

P.O. Box 490

Station 46

Gainesville, FL, 32602-0490

Re:  FHast Gainesville Development Partners LLC
Hatchet Creek Development

Dear My, Radson:

Please be advised this firm has been retained by East Gainesville Development Partners L1C
("EGDP”) regarding the Hatchet Creek comprehensive plan amendment and matters relating
thereto. The purpose of this letter is to address certain issues that may still linger and prevent
this matter from coming before the City Commission to be voted upon with propet legal
guidance in the neat future. .

In becoming familiar with the status of this matter, we have teviewed various items including
letters and e-mails prepared by Allan Penksa, Chief Executive Officer for the Gainesville
Regional Airport, a letter from a special interest group, and newspaper atticles from the
Gainesville Sun quoting Mr. Penksa with regard to certain anpoxt telated issues. Based upon
what we have reviewed and has been circulated, one of our primaty concerns is M. Penksa’s
appatent willingness to distort the facts in such a way as to create an unfair bias against EGDP.

With regard to Mr. Penksa, there are numerous instances of factual distortion. An example of
such instance relates to Mr. Penksa’s representation that “fpjlanes will come within 100 feet of
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homes “See the Gainesville Sun article entited “New community possible hazard to airport”
dated March 23, 2007. In another instance, he tepresented “fajitcraft on final approach will
overfly (sic) portions of this development at altitudes of less than 150 feet” Sz Mr. Penksa’s
letter to Russ Blackbum dated Apsil 2, 2007. Such a circumstance is simply ludicrous. Less
than 100 feet is 1/3 the length of a foothall field. You don’t need to be a pilot to envision that
planes don’t fly over homes at 1/3 the length of a football field; not in cruise flight or take-off
or landing configurations. We encourage you to read 14 CFR Part 91.119 and 177 of the
Federal Aviation Regulations which sets forth miniroum safe altitudes for visual and instrument
flights over rural and congested areas. The lowest allowable legal alttude in cruise is 500 feet
above the surface in arcas ather than congested areas. Over congested areas such as Gainesville, the
minimum safe cruise altitade would be 1,000 feet above the highest obstacle within a horizontal
radius of 2,000 feet of the aircrafi. We assume there is no disagreement that the area around
Gainesville Regional Airport is not considered a rural area. The Airport Authority’s obvious
rebuttal relates to departing aircraft from Runway 29 or atrcraft on final approach landing on
Runway 11. In either instance, an altitude of less than 150 feet above the rooftops of homes
would not be a legal flight level at the horzontal distance EGDP’s eastern most property line is
located from the departure and approach ends of the ruaway at issue. With regard to landing
traffic, simple trigonometry evidences on a standard 3 degree glide slope to the approach end
of Runrway 11, the distance is much greater than 150 feet over EGDP’s property. With regard
to depatting traffic, as a fommer flyer on [DC-8s based in Miami, you can be assured take-off
procedutes require a rate and angle of climb that would place any aircraft significantly greater
than 100 feet above the area in question. We have flight manuals that would substantiate this as
fact. Turther, current commercial jets are more powerful with a greater thrust to weight tatio
and therefore, more able to achieve a greater rate of climb. This is just one example of the type
of misstatements being proffered by Mr. Penksa. At a meeting with Mr. Blackbutn, M.
Bredfeldt, and Mr. Simensky on August 23rd, Mr. Penksa now claims planes will be flying over .
EGDP’s property as low as 400 to 500 feet or maybe lower based on pilot technique ot
weather. Which is it, 100 feer as he represented to the Gainesville Sun, 150 feet as he wrote Mz
Blackburn or 400 to 500 feet as he advised our client, Mr. Blackburn and Mr. Bredfeldt
yesterday? Thete are numerous other misstaternents made by Mr. Penksa, and, as the City
Attorpey, we are sure you can appreciate the significant legal problems that arise from such
actions.

With regard to Mr. Penksa, we respectfully request if your office has any influence, to caution
him from making futute misstaternents similar to what has been referenced above. "The latest
rumor, and we hope it is just that, has Mr. Penksa showing up at the Plan Board and City
Commmission meetings when EGDP’s project is considered with 100 pilots in opposition to the
development. Now one might reasonably ask, whae does a pilot sitting in an aircraft

HOUCK ANDERSON
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manipulating the controls know about what the noise level is 400 to 500 feet below his seat.
We have deposed many pilots and not one yet knows anything about a 65 dB DNL noise
contour, where it exists, or what it even means. That is not to say pilots don’t know about
noise abatement procedures around airports and when they violate those procedures, the
penalties involved. However, this does not qualify them as knowledgeable about the issues
being raised, but rather serves as another facade for Mr. Penksa’s smoke screen of deception.

In addition, we have reviewed the letter from AQOPA (the Aircraft Owners and Piot’s
Association) dated May 10, 2007, and note that this special interest group has no particular
interest in Gainesville Regional Airport. In response, EGIP can produce letters ten-fold from
local suppliers, contractors and subcontractors, with a direct economic interest, who would
refute the opinions set forth in the letter Mr. Penska bas solicited. What has been achieved is
the real issues get lost in the postuting and the legitimate interest of those concemed gets
overshadowed. EGDP would prefer to avoid this ciccumstance.

We wete hopeful that at the City Commission meeting last week (8/13/07) we might have an
opportunity to raise some of these issues and get some feedback regarding the City’s cutrent
position with tespect to the legality of building in 65 dB DNL noise contours. However, the
length of the meeting prohibited such a dialogue. At almost the midnight hour, Commissioner
Henxy raised the question regarding the status of this development and his concetns tegarding
the appropriateness of the application process. In a response that surprised myself and
EGDP, Mr. Blackbum stated that the only cause for the months of delay with respect to
EGDP’s application is two items: () Mz Blackburn has been advised by the City Attomey’s
office that it may be illegal to build residential units in 2 65 dB DNL noise contour; and, {ii) Mr.
Blackburn would like to have the smaller noise contours adopted by the City Comnission, as
adopted by the Airport Authority in its 2006 Master Plan Update (2006 FAR Pasgt 150 Noise
Study) and he is in the process of determining how to effect this change. Again at the meeting
on August 23rd, Mr. Blackbum articulated his concern that, based on advice from the City
Attorney’s office, it is illegal to create new residential land use in a 65 db DNL noise contour.
Mz. Blackburmn suggested that your office could explain this interpretation of your ordinances.
Perhaps your office can clarify if indeed this is your position and if so, please provide us with
the case law, statute or ordinance you are relying upon as well as an explanation of your
Iterptetation.

In addition, we have read the opinion lettess of the City of Gainesville’s recently retained
expert, Ted Baldwin, dated July 12, 2007 and August 5, 2007 regarding the legality issue of
building residences in a 65 dB IDNL noise contour. There is nothing in Mr. Baldwin’s letter
very enhightening or persuasive. We are not sure why the City retained an engineer 4s an expert
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to render 2 legal opinion. As an engineer, he has in the past served as an expert witness for
lawyers with respect to airport noise related issues. Notwithstanding, this hardly qualifies him
to render legal opinions as to whether ot not tesidential use is petmitted in any airport noise
zone. We undesstand you have been provided and read the legal brief prepared by Linda
Shelley, Esq. and Katen Brodeen, Esq. of Fowler White Boggs Banker (FWBB) dated and
delivered to your office on July 30, 2007 regarding the issues taised in Mr. Baldwin’s letter of
July 12, 2007 whereby he concludes Gainesville FAR Part 150 study dated March 1986
prohibits all residential uses in a 65 dB DNL noise contour. Appatently, having concluded he
was acting outside the scope of his expertise, in his August 5, 2007 letter in response to Ms.
Shelley’s memorandum, Mr. Baldwin flip-flops and concedes the cotrectness of her
representation as to the legality of allowing residential development in 2 65 dB DNL noise
contour when he states “FWBB correctly points out the FAA guidelines suggest that othetwise
noncompatible residential land uses may be permitted within the 65-70 dB or 70-75 dB DNL
contour intervals with the application of at least 25 dB or 30 dB of Noise Level Reduction
(respectively).” However, this is again an incotrect intetpretation of the Federal Aviation
Regulations 150, Appendix A, footnote 1 and Table 10, footnote 1 from the 1986 FAA Noise
Study adopted by the City of Gainesville insofar as it relates to the mandatory nature of the
noise level reduction when building in this zone as well as the NLR suggested. Mr. Baldwin
again intetjects his flawed opinion when he states snch land uses may be permitted within these
zones with the application of certain nvise kvel reduwctions. Howevet, footnote 1 specifically states
“Noise Level Reductions (NLR) of at least 25 db and 30 db sho#/d be incorporated into building
codes and comsidered in individual approvals...”(emphasis added) ‘The Noise Level
Reductions ate not mandatory as opined by Mt Baldwin, but rather discretionary.
Furthermore, and as important, only the 25 dB NLR relates to residential construction. The 30
dB NLR construction techniques relate to building schools, not residences. The 30 dB NLR
suggestion, not requirement, has absolutely nothing to do with residential construction i 70 — 75
dB IDNL noise contours as stated by Mr. Baldwin. Again, the problem is created when an
engineer untrained as a lawyer renders legal opinions. We were provided a copy of Mt
Baldwin’s August 5, 2007 letter before the City Commission meeting on August 13, 2007.
Thetefore, we reasonably assumed that Mr. Blackbun also had a copy of this letter ptiot to the
meeting. Hence the reason for our surprise at the City Cominission meeting on August 13%
when he stated there was 2 question of the legality of building residences in a 65 dB DINL noise
contour and then stating again on Avgust 23 that he has been advised by your office that it is
illegal to create niew residential land uses in 65 dB DNL noise contouts.

Notwithstanding the afore-stated, we understand Mr. Ron Carpenter acting on bebalf of
EGDP met with Ms. Nicole Smith of your office on August 20%, whereupon she represenied
your office has concluded building residences in a 65 db DNL is legal, but permitting
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residential Jand use in this zone is a decision for the City Commmission and that it would not be
illegal for the City Commission to allow new residential land use in 65 dB DNL noise contouts.

If this is not accurate, please advise our office immediately. Further, please advise M.
Blackbumn of your office’s determination so we can get past this issue.

Another red herring that keeps being circulated relates to the FAA funding issue. We have
reviewed Mr. Penksa’s e-mail dated April 3, 2007 to Rebecca Henty, the Program Managet of
Planning and Compliance with the FAA Aitports District Office in Orlando and her response
by letter dated April 9, 2007. Based upon the tather one-sided nature of Mr. Penksa’s e-mail,
we can appreciate her response citing concerns she would have over future funding issues if
residential development is constructed in 2 65 dB DINL noise contour. While not specifically
set forth by Ms. Henry, you are certainly awatre the FAA has no control over local land use
issues. The U.S. Supreme Court case of City of Euclid v. Amber Realty dated 1926 stands for the
proposition that zoning ordinances are part of a state’s police powers and those of its political
subdivision. Ms. Shelley addresses this issue in more detail in her legal bricf and it does not
bear repeating here. However, since Mr. Penksa raised this issue, we were forced to take this
issue to Rusty Chapran, Manager of the Airports Diviston, FAA Southern Region in Atlanta,
who is Ms. Henry’s supervisor, and provided him with a2 more balanced renditon of the facts
and circumstances regarding these issues. He responded by e-mail on August 10, 2007 by
stating federal funding for the Gainesville Regional Airport would NOT be in jeopardy with
regard to any future airport improvements to which it would be deemed eligible. The only
qualifying staternent in Mr. Chapman’s e-mail is any residential development built within the
preexisting 65 dB DNL noise contour after FAA approval of a Part 150 noise program would
not be eligible for federal funding to buy it out in the future (Le., FAA funds would not be
available to retrofit such new homes for 25 dB NLR or to acquite an avigation easement from
such homeowners. Such a condition could never arise and is a factual impossibility anyway if
the City’s Appendix F is complied with, as EGDP must do.) This qualificadon is not of
concetn since EGDP has offered (conditionally, assuming other development conditions ate
agreed to by the City and EGDP) to build to a 25 NLR standard for its residential construction
on the entire propetty, provide notices to potential purchasers of residences, and provide the
airport with and avigation easement consistent with the City’s Appendix F. This proposal by
EGDP goes far beyond the legal requirements of the City’s Appendix F. These circumstances
are clearly different from where an sirport expands its runways, thus placing the various noise
zones in closer proximity to existing residential units. This scenario seems highly unlikely since
the departure end of Runway 29 is already abutting Waldo Road. Thete can be no futute
expansion in a westetly direction, unless Waldo Road is closed down or rerouted, which seems

highly unlikely. In any event, the location of the 65 dB DINL noise contour s irrelevant and a
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When Mr. Penksa was told of the response from the FAA at the August 23rd meeting, he
stated if the FAA wants to “wimp” out, then so be it and that Mr. Penska could not force the
FAA to withhold funding. Mr. Penksa then went on to say that he supposed this was good
news, if it is indeed the case. The attitude that is being displayed over this issue by the airport’s
CEO is shocking.

We understand you have arranged a call with Rebecca Henry of the FAA’s Orlando office for
September 5%, We strongly utge you to either inclode Mr. Chapman, her superior in Atlanta, in
this conversation, or have a separate conversation with him. We also formally request to be
tncluded in that conference call since it was our firm that took the intiative to make sure this
issue was properly and thoroughly addressed. In this way, you can be better assured that the
information you receive will not be biased. Obviously the answers you get depend on the
. questions you ask. This is why stating the exact fact pattern in this case is essential to receiving
accurate responses from the FAA. To this end, we believe it would be ill-advised to penmit a
member any special interest group such as AOPA from participating in this call and tuming the
call into a political circus.

Another legal opinion Mr. Penksa is espousing is that the City is creating the legal issues similar
to those Naples experienced. Mr. Penksa repeatedly refers to the case of Napls Asrport
Aurthority v. FAA, 409 F. 3d 431 (U.S. App. D.C. 2005) in support of his position that lawsuits
will abound if such a zoning change is allowed. We understand Mr. Penksa’s passion for
referencing this case as a sword to stop this development. However, like Mr. Baldwin, M.
Penksa is not a trained legal professional and his interpretation of the case and its holding is
extremely flawed. We ask you to review this case and advise Mr. Penksa to refrain from any
further misstaternents that are not consistent with your office’s interpretation.

Although we can’t immediately redirect Mr. Penksa’s blitzktieg attack upon EGDP, we are
hopeful you will in the future direct him to act with cantion and in a more prudent and
responsible manner. Should he continue to proceed with all reckless abandon, quite possibly
outside the scope of his employment, it fails to serve the Airport Authority, the City
Commission and the taxpayers of the City of Gainesville. We do not in any way discourage
honest and responsible debate and welcome community concerns. EGDP has attempted on
numerous occasions to talk with and meet with Airport Authority board members and its CEQ
in an attempt o work together to formulate a reasonable solution to any legitimate concerns
they may have. Since an agreement has not been possible, EGDP has offered, conditioned on
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all other development conditions being agreed to with the City, to go far beyond the City’s legal
requirements as they exist in its Appendix F.

Yesterday, EGDP learned of a new delay tactic being pursued by Mr. Penksa and endorsed by
Mzs. Blackburn which could easily delay this project for another 18 months. Mr. Penksa
informed Mr. Blackburn, Mr. Bredfeldt, and Mr. Simensky that the airport is initiating 2 new
Part 150 Study. The dirpott is so eager to pursue this tactic that it is proceeding without FAA
funds in place with hopes to be reimbursed by the FAA in the future. It is unclear why it
would not be sufficient to file with the FAA the noise study that was just completed and
adopted by the airport board on June 22, 2006 (if it has not been filed to date) to stay current
with the FAA for noise abatement funding eligibility regarding preexisting homes — a matter
which is cotmpletely itrelevant to EGDP. Mr. McEachem, at last night’s atrport board meeting,
indicated that EGDP’s land use amendment application has created a sense of utgency to
conduct a new Part 150 study, which he said they had wanted to do for a number of years.
Much more importantly, any Part 150 study is irrelevant to the approval process of EGDP’s
land use application. Such a study’s purpose is to determine exact areas that qualify for the
FAA to consider funding noise abatement remodeling of preexisting homes, purchase of
preexisting homes, or putchase of avigation easements from preexisting homeowners.

Besides this effort being a complete squandering of resoutces by the airport authority and
perhaps in breach of the airport board’s fiduciary duties, tying EGDP’s land use amendment
approval process to a lengthy and completely imrelevant Part 150 study would have the direct
effect of preventing this land use amendment application from having a fair opportunity to be
heard by the decision makers. There should be a desire to be good neighbors by listening to
the legitimate concerns raised by each and finding real world solutions. No legitimate purpose
can come from unteasonableness that creates a wedge between the parties which can lead to
unfortunate consequences which serves the interests of none.

We would appreciate a response to the issues raised in this letter as soon as practicable and are
available at your convenience to discuss any aspect of this letter in greater detail.

. Very truly yours,
HOUCK ANDERSON, PA
Mark A. Schoeider
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