
May 30, 2013

5:00 PM

City of Gainesville

City Hall 

200 East University Avenue

Gainesville, Florida  32601

City Hall Auditorium

City Commission

Mayor Ed Braddy (At Large)

Commissioner Lauren Poe (At Large)

Commissioner Thomas Hawkins (At Large)

Commissioner Yvonne Hinson-Rawls (District 1)

Commissioner Todd Chase (District 2)

Commissioner Susan Bottcher (District 3)

Mayor-Commissioner Pro Tem Randy Wells (District 4)

Persons with disabilities who require assistance to participate in this meeting are 

requested to notify the Office of Equal Opportunity at 334-5051 or call the TDD phone 

line at 334-2069 at least two business days in advance.

Meeting Agenda - Final

City Commission Special Meeting



May 30, 2013City Commission Meeting Agenda

ADOPTION OF THE AGENDA

ROLL CALL

AGENDA STATEMENT

"Citizens are encouraged to participate in City of Gainesville meetings.  In 

general, speakers will be limited to 3 (three) minutes per agenda item.  

Additional time may be granted by the Mayor or by the City Commission as 

directed.  The City of Gainesville encourages civility in public discourse and 

requests that speakers limit their comments to specific motions and direct their 

comments to the Chair.  Signs or Props are not permitted in the meeting room.  

Citizens are encouraged to provide comments in writing to the Clerk of the 

Commission before meetings and/or during meetings for inclusion into the public 

record.  Citizens may also provide input to individual commissioners via office 

visits, phone calls, letters and e-Mail, that will become public record.  In some 

instances, i.e., Quasi-Judicial Hearings, these particular contacts may be 

prohibited.

120641. Update on GREC Mediation and Arbitration (B)

Explanation: At its meeting on December 20, 2012, the City Commission considered 

an agenda item titled “Request for Authorization to Submit a Claim to 

Arbitration with GREC” (Legistar #120641).  In summary, GRU staff and 

outside legal counsel explained to the Commission that on December 

30, 2011, GREC transferred a controlling ownership interest in GREC, 

as contemplated in Section 27.3 of the Power Purchase Agreement 

(“PPA”); that GREC did so without first giving GRU proper notice and the 

opportunity to prepare an offer to purchase the facility as required by 

Section 27.3 of the PPA; the same constituted a breach of Section 27.3; 

and recommended that GRU seek specific performance of the PPA (i.e., 

directing GREC do what it should have done under the contract, which is 

giving GRU the opportunity to make an offer to purchase).   Section 24 

of the PPA requires disputes to be settled by binding arbitration.  The 

City Commission approved, by a vote of 7-0, the GRU staff 

recommendation to “(1) authorize the General Manager for Utilities, or 

his designee, to submit the claim to arbitration; and (2) authorize the 

General Manager or his designee, during the pendency of the 

arbitration, to negotiate with GREC a potential commercial resolution of 

the claim on terms mutually agreeable to the parties, subject to final 

approval of the City Commission and subject to City Attorney’s opinion 

as to form and legality.”  

The General Manager retained outside counsel to represent the City in 

the arbitration.  On December 21, 2012, the City’s outside counsel filed 

a Demand for Arbitration.  The Demand recites the pertinent facts and 

states the relief sought pursuant to the PPA, namely that “GRU seeks 

relief against Respondents as follows: a) finding that Respondents have 

breached Section 27.3 of the PPA by failing to provide GRU with a Right 

of First Offer to purchase the Facility; b) ordering specific performance 

of the Right of First Offer, specifically to include providing GRU with the 
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opportunity to make an offer to purchase the Facility; and c) awarding 

such other and further relief, both in equity and at law, to put GRU in the 

position it would have been had the Respondents not breached the 

PPA.”  

After GRU obtained more information about the transfers of ownership in 

GREC, on April 15, 2013, outside counsel filed a Supplemental and 

Amended Demand for Arbitration to further refine the relief GRU seeks 

as “b) ordering GREC to sell the Facility to GRU for a price to be 

determined based on the price paid by Starwood Energy for Tyr’s 

40.324% ownership interest in GREC.”  

In summary, the claim for arbitration and the relief sought by GRU is that 

which is available under the PPA and applicable law.  The position of the 

City is that GREC failed to provide a Right of First Offer as required by 

Section 27.3 of the PPA.  The essence of the Right of First Offer is that 

before GREC sells the facility (either directly or indirectly through a 

change of control of GREC), GRU must be given the opportunity to 

make an offer to purchase the facility, and if no sale to GRU is agreed 

upon, then GREC could not thereafter sell the facility for less than the 

terms offered by GRU.  The position of the City is that GREC committed 

a material breach of Section 27.3 of the PPA when it failed to allow GRU 

to make an offer as required by that section and that GREC failed to 

cure the breach.  Under contract law, a “cure” is intended to give the 

non-breaching party what it was deprived of by virtue of the breach.  

GREC responded to the City’s Demand for Arbitration by denying that a 

breach occurred and asserting there was no majority change of 

ownership and no change of control under Section 27.3 of the PPA.  In 

its Answering Statement and Request for Dismissal filed on May 3, 

2013, GREC also assert counterclaims against the City.  The 

counterclaims allege that the City filed the Demand for Arbitration in bad 

faith and for improper motives, namely that the City is suffering from 

buyer’s remorse and that the true purpose of bringing the arbitration is to 

force GREC to renegotiate the PPA, not to force a sale of the facility to 

GRU.  GREC asserts that the City has suffered no harm.  In support of 

its defenses and counterclaims, GREC cites to specific statements 

made by members of the City Commission as evidence of the City’s 

improper motives.  GREC alleges that it has suffered damages in 

excess of $50 million as a result of the City’s bad faith filing and GREC 

seeks an award of damages, attorneys fees and costs.  In a separate 

federal court action, the non-GREC parties who were named in the 

City’s Demand for Arbitration seek to be dismissed from the arbitration.  

Section 25 of the PPA provides that the City may terminate the PPA in 

certain circumstances.  However, termination is not a cure for a breach, 

it is the ultimate relief if a breach is not or cannot be cured.  All possible 

variations of relief are embodied in the third prong of relief requested by 

the City, which asks the arbitrator to “[award] such other and further 

relief, both in equity and at law, to put GRU in the position it would have 

been had the Respondents not breached the PPA.”   

Acting pursuant to the authority granted by the City Commission on 

December 20, 2012, the General Manager for Utilities will participate in 

a voluntary mediation with GREC on June 4, 2013.  If the mediation 

leads to a potential commercial resolution of the claim, that potential 

Page 3 City of Gainesville Printed on 5/ 30/13 at  3:17 pm  



May 30, 2013City Commission Meeting Agenda

resolution will be presented to the City Commission and will be subject 

to approval by the City Commission and by the City Attorney, as to form 

and legality.  

If the parties do not reach a potential commercial resolution of the claim 

through mediation, then the dispute will proceed to arbitration, the 

results of which will be binding pursuant to Section 24 of the PPA.

RECOMMENDATION City Commission 1) hear an update from GRU 

staff and outside counsel; 2) receive citizen 

comment concerning the mediation and 

arbitration; and 3) direct staff to provide periodic 

updates on the status of the mediation and 

arbitration at future City Commission meetings or 

workshops.

Legislative History 

12/20/12 City Commission Approved as Amended

120641_Update on GREC Mediation and Arbitration_20130529.pdf

ADJOURNMENT
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