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ORDINANCE NO: 130679

An ordinance of the City of Gainesville, Florida amending the
City Code of Ordinances related to smoking and the use of
nicotine dispensing devices; by repealing the provisions of
Chapter 11.5 that are preempted by state law and adopting
new provisions in Chapter 11.5 to regulate the use of nicotine
dispensing devices; amending the definition of “smoke or
smoking” in Section 11.5-40; adding a penalty provision to
Section 2-339; providing directions to the codifier; providing a
severability clause; providing a repealing clause; and
providing an immediate effective date.

WHEREAS, clectronic cigarettes, also known as e-cigarettes, are battery-powered

products that permit users to inhale vaporized nicotine, flavor, and other chemicals, without

- fire, smoke, ash or carbon dioxide; and

WHEREAS, most electronic cigarettes and other nicotine dispensing devices
(hereinafter referred to collectively as "electronic cigarettes") are manufactured to resemble
cigarettes, cigars or pipes, but some are manufactured to resemble pens and Universal Serial
Bus (USB) memory sticks; and

WHEREAS, sales of clectronic cigarettes have grown rapidly in the United States,
and after doubling every year since 2008, sales in 2013 were projected to reach $1.7 billion; and

WHEREAS, consumers are led to believe that electronic cigarettes are a safe alternative
to traditional cigarettes, despite the fact that most electronic cigarettes contain nicotine and have
the potential to be addictive; and

WHEREAS, there is no federal regulatory oversight ensuring the safety of the

ingredients in electronic cigarettes; and
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WHEREAS, the National Association of Attorneys General issued a letter to the
Commissioner of the United States Food & Drug Administration (FDA) urging the FDA
to immediately regulate the sale and advertising of electronic cigarettes; and

WHEREAS, the letter was signed by 42 attorneys general, including Florida Attorney
General Pam Bondi; and

WHEREAS, in 2002, Florida voters approved an amendment to the Florida -
Constitution that:

1. Prohibited smoking of lighted tobacco products in enclosed workplaces with
certain exceptions; and

2. Authorized the Legislature to enact implementing legislation, Article X, Section
20 of the Florida Constitution; and

WHEREAS, to implement the constitutional amendinent, during Special Session A in
2003, the Florida Legislature enacted House Bill 63 A (Chapte:r 2003-398, Laws of Florida),
which substantially amended the Florida Clean Indoor Air Actto prohibit a person from smoking
lighted tobacco products in an enclosed indoor workplace, while dras’ncally reducing exceptions
contained in the prior version; and

WHEREAS, the exceptions where smoking lighted tobacco products is still permitted
include, among others, the following:

1. Custom smoking rooms in airport in-transit lounges meeting certain criteria;

2. Private residences not being used commercially to provide' child care, adult care or

health care;

3. Designated smoking guest rooms at public lodging establishments; and

4. Stand-alone bars devoted predominantly or totally to serving alcohol, and in which
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the serving of food, if any, is merely incidental to the consumption of alcoholic
beverages; and

WHEREAS, the term "smoking" was defined in both the constitutional amendment and
Chapter 2003-398 to mean inhaling, exhaling, burning, carrying, or possessing any "lighted
tobacco product,” including cigarettes, cigars, pipe tobacco, and,‘any other lighted tobacco
product; and

WHEREAS, Chapter 2003-398 éxpressly preempted regulation of smoking lighted
tobacco products to the state and superseded any municipal or county ordinance on the
subject; and

WHEREAS, electronic cigarettes are not "lighted" the way a cigarette is ignited with a
match; and

WHEREAS, instead, electronic cigarettes function by heating into a vapor a liquid
congsisting of tobacco, nicotine, flavored water or other chemicals; and

WHEREAS, while electronic cigarettes typically (though not always) contain nicotine,
electronic cigarettes usually do not contain tobacco; and

WHEREAS, for these reasons, electronic cigarettes do not fall within the state law
prohibition on a person smoking a "lighted tobacco product” in an enclosed indoor workplace;
and

WHEREAS, in addition, electronic cigarettes do not fall within the state preemption of
local regulation of smoking a "lighted tobacco product” in an enclosed indoor workplace; and

WHEREAS, the City has received multiple complaints regarding the use of electronic

cigarettes within enclosed indoor workplaces within the City; and
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WHEREAS, concerns have been raised as to the safety, health and environmental
effects of the vapor emitted from electronic cigarettes, both to the persons using electronic
cigarettes and to people in the surrounding area who may have to breathe the vapor emitted from
electronic cigarettes secondhand; and

WHEREAS, it is difficult to determine which electronic cigarettes are emitting
nicotine and carcinogens and which are simply emitting a flavored vapor, but in either case,
the contents of the vapors are unknown and unregulated, thereby causing concern by
those in close proximity to the person using the electronic cigarette as to the health
risks; and

WHEREAS, the Florida Legislature enacted Senate Bill 224 (Chapter 2014-65, Laws of
Florida) prohibiting the delivery and/or possession of nicotine dispensing devices and nicotine
products by minors, without preempting additional regulations by municipalities; and

WHEREAS, for the reasons set forth above, the City Commission desires to prohibit
the use of electronic cigarettes and other nicotine dispensing devices in enclosed indoor
workplaces to the same extent that the smoking of lighted tobacco products is prohibited by the
Florida Clean Indoor Air Act and the City Commission desires to repeal the provisions of the
City code that are now preempted to the state.

WHEREAS, it is the intent of the Commission to prohibit the use of electronic
cigarettes-and other nicotine dispensing devices in any enclosed indoor work place in
a manner consistent with the state law prohibition on the use of lighted tobacco

products under the Florida Clean Indoor Air Act, and
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WHEREAS, the City desires to prohibit the use of nicotine dispensing devices
at a city facility and Regional Transit System bus stops and bus shelters to the same
extent that smoking is prohibited. |

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF
THE CITY OF GAINESVILLE; FLORIDA:

Section 1.  Article II. Clean Indoor Air of Chapter 11.5 of the City Code- is
repealed in its entirety as follows:

Seertt:5-16-Title:

Fhis-artiele-regulating-smoking-in-government-butldings-and-n-certain-private

Ordinanece-of1984-

SeetH:5-17-Purpose-and-intent.

(a)-The-smoking-oftobaceos-or-any-other-weed-or-plant-is-a-positive-danger-to-health

are-present-in-confined-spaces;-and-in-order-to-serve-the-publie-healths satety-and-welfare;
he declared-purs ndintent of thisaticled ohibitsmokineinpubli

where-the-publie-is-invited-to-frequent-and-contined-nonpublie-work-spaces-of

privately-owned-buildings:

(b)-Even-though-a-"ne-smeking"-sign-is-net-posted-in-areas-and-spaces-regulated-by
his-article.itd cesslvimplied andil blic shall tal e tl line
permitted-in-such-regulated-areas-and-spaces—Smoking-in-indoor-publie-spaces-or

5
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faeilities-as-well-as-confined-nonpublie-work-spaces-is-therefore-allowed-only-if-a-sign-is
Lindicating il cing is-permitted-in-a-speeificd  areas.
(e)-In-view-of the-foregoingimplied-notice;a-person-who-endeavers-to-enforee-the
provisions-of this-article-shall-first-advise-a-person-believed-to-be-in-violation-hereof-of
be prohibit Fthis artl o thereafter q ] ouich the
sme-kfmg—m-a%eﬁals-»beei-ﬂ-gw&sed--bytha@pemeﬂu:
See-1-+:5-18-Definitions
meanings-aseribed-to-them-in-this-section;-exeept-where-the-context-elearly-indicates-a
4i e ing:
Confinednonpublic-work-space-shell-mean-any-nonpublie-indeer-weork-area-which
Confined-space-shall-mean-any-indoor-area-which-physically-shares-the-same
Empl@ye@—ishaﬂ----me-.-aﬁ»aﬁympe-rseanhe«-e—mp{ewyed~bywan-y»»empie-yer~in~e@ﬂ»si-d@fa‘ei@n»fm
Employer-shall-mean-any-person-who-employs-the-serviees-of-an-individual-person:
Cover wed-cnelor ated-building-shallmesan-any-and-all-buildi
intended-for- human-oceupaney-owned;-rented-ot-operated-by-any-federal;-state-or-loeal
governmententity: |
Place-of-employment-shall-mean-any-enclosed-indoor-area-under-the-control-of-a

6
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1 employmentineluding; but-net-limited-to;-worl-areas;-employee-lounges;-conference

2 rooms-and-employee-eateterias—A-building-or-pertion-thereofused-as-a-private-residence
3 is-not-considered-a-"place-of-employment™for-the-purpeses-ef-this-artiele:
5 for-human-oceupaney-which-are-not-government-buildings-as-defined-in-this-seetion:
6 Pﬁbﬁ%%&sh&lkmeaweﬂé%edémwlﬁeh«thegembheﬂwy
7 enter-without-expressed-invitation-or-permission-even-though-entrance may-require-the
9 applies;-but-is-net-limited-tosvetail-stores; retail serviee-establishments;-retatl-food
10 productionand-raarketing-establishments;restaurants-theaterswaiting-roems;reception
11 areas;-educational-facilities; health-facilities; publie-transportation-faeilities;-and-all
12 government-and-private-buildings:
13 Separate-as-used-in-seetion-1-+:5-20(a)-shall-mean-not-a-part-of-the-nensmeking-area
14 and-distinet-from-that-area:
15 - Stmoke-or-smoking-shall-mean-the-intake-and-exhalation-by-a-person-of-smoke-from
16 tobaceo;-a-tobacco-substitute-or-other-weed-or-plant-and-also-possessing;-carrying;
17 holding-or-otherwise-having-control-of-a-lighted pipe;-cigar-eigarette-or-other-lighted
18 sreking-equipment:
19 Wm#%ﬂ%ﬁ%%%ﬂ}%d%kﬁ&bl%&eﬂmee&@%ﬁ}%ﬁw%ﬁf
20 machinery-or-other-deviee-at-which-an-employee-performs-work-for-whieh-he/she
21 rom-histher-employer:
22 Sec. 11.5-19.-Smeking-—Prohibited-in-speeified-areas:

-7
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H-shall-be-unlawdtul-for-any-person-to-smeke-in-any-area-where-smelking-is-prohibited:

-Ingevemme»nt«»owne-d---aﬂd/erwepefatedub&ﬂd-i-ﬂgs~;~-smeki~ag~%hgl~l~be—pfehibiteéas

follows:

(b)-RPublic-areas-Except-as-provided-in-this-artiele; smolking-is-prohibited-in-publie
governmental-ageney-responsible-for-each-government-building;-separate-smoking
areas-must-be-plainly-identified-through-the-posting-ef-appropriate-signs:
prohibited-in-nenpublie-worl-spaces-of-government-owned-and/or--operated

operated-buildings-shall-adept. implement-and-maintain-a-written-smoking-poliey

a—Smelking-is-prehibited-in-confined-nonpublie-wotk-spaces-of govermment-

owned-andfor—operated-buildings-exeeptas-folows:

+—An-employee-may-request-a--smolking-permitted! -area-around-histher

ventilation-or-separation-or-partition-of-oftice-space;-the-employer-shall
cachs L] lations, insof ible,
provide-a-"smelking-permitted”-area-that-is-net-ebjectionable-to-any-other
| i ] onsinil bined blicworl

space—Lhe-employer-shall-attemptto-reach reasenable-accommodations;

8
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insefar-as-possible;-between-the preference-of those-objeeting-to-the
%he««empleyelz«iswﬂet«requi—reé-l}y--thiswaﬁi;elewt&ma-ke—--aﬁy@xpenditufés»ef

attempting-to-provide-a-"smoking permitted"-designated-area:

the-"smoking-permitted"-designated-area-cannet-be-reached-in-any

confined-nenpublic-worlk-spacesthe-preferences-of those-objectingto
smoking-shall-prevail;-and-the-employer-shall-not-allow-a-"smoking
employer-permits-smoking-in-a-confined-worlk-spaee;-the-area-in-whiech

mdicating-the-area-in-which-smelang-is-permitted:

operated-building-shall-anneunee the-smeking-peliey-in-each-such-building-to

all-employees-wotking-in-the-confined-nonpublie- wercspaces-inthe-eity-and

netice-of-the-smoking poliey-shall-be-pested-conspicuously-in-all-confined
bl ] lor-cac] lovers iurisdiction. Whes king

poliey-has-net-been-timely-adopted-and-conspicuously-posteds-it-shall-be

20

‘ I for the mas  his article.d Kine is-orohibited

everywhere-in-the-affected-building:

SeeH-5-2-Same—In-privately-owned-andlor-operated-buildings:

In-privately-owned-and/er-operated-buildings;-smoking-shall-be-prohibited-as-follows:

9
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B)-Public-areas-Exeept-as-provided-in-this-article; smoking is-prohibited-in-publie
areas-ofprivately-owned-and/or-operated-buildings—At-the-diseretion-of-the
private-ageneys-responsible-for-operating-the-facility;-publie-smoking-areas-not-to
plainby-identiticd-with-signs-in-publie-areas-of privately- ewned-and/er-operated
] ] 1. i .

D-Confined-nonpublie-worlspaces—Exeept-as-provided-in this-article,smolking is
prohibited-in-confined-nonpublic-work-spaces-otprivately-owned-andfor-eperated

buildings-Eaeh-private-ageney-responsible-for-privately-owned-and/or-operated

buildi hall adont. implemer L maintai . ” T bicl
shall-contain-at-a-minimum-the-following-provisions-and-requivements:

a—Smoking-is-prohibited-in-confined-nonpublic-work-spaces-of privately-owned
and/oroperated-buildings-exeept-as-tollows:
contined-nonpublie-weorkspaece-Using-already-available-means-of

attempt-to-reach-reasonable-accommeodations;-insefar-as-pessibles-te
employees-with-werk-stations-in-the-same-confined-nonpublie-worlk-spaee-
as-pessible;-between-the-preferences-of those-objectingto-the-"'smoling
employer-is-not-required-by-this-artiele-to-make-any-expenditures-or

10
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structural-changes-to-aceommodate-the-respective-preferenees-in
2 If an-accommodation-which-is-satisfactory-to-all-employees-objeeting-te
%heihsmekmg—pemﬁétedlées&gﬂated-aiea»eaﬂnetbe&eaeheéﬁn—aﬁy
confined-nonpublie-wotle-space;-the-preferences-of these-ebjeetingto |
smoking-shall-prevail-and-the-emplovershallnot-allow-a-"smoking
permitted"-area-at-all-in-that-confined-nenpublie-worle-space~Where-the
employer-permits-smoking-in-a-eonfined-nonpublie-wotl-spaees-the-area-in
which-smoldng-is permitted-shall-be-elearly-demareated-and-posted-with
ions indicating { o whic] Kined tod-
b.—The-private-ageney-responsible-for each-privately-owned-and/or-operated
building shal ¥ i lievi b such buildi i
employees-working-in-the-confined-nenpublie-work-spaces-in-the eity;-and
notice-of the-smekingpoliey-shall-be-posted-conspicuously-in-all-contined
nenpublie-work-spaces-under-each-employer's-jurisdietion-Where-a-smoking

presumed-for the purpeses-of-this-artiele-that-smeking-is-prohibited

g=]

following conditions-within-the-eity:
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D-A-private residenee-even-though-a-pertion-or-all-of-the-residence-may-serve-as-a
workplaee;

(—-2~)~-~/\x1:eas~wh«iehmfe«spee‘iﬁeal-ly«andupmpeﬂy«-de—s—ig—nated&&%m@ki—ngareas»v-i»n

{3—)~~Uﬂles&ﬂthewe~ise-~-~pf@h-ibi—ted;wanweﬂt«ipe~~r@em~er»hall—d—u—r—'mg«%h—e~t4me~i—t—irs~1»ise»d~ferwa
. cial function, iding that the-p . ble charee-of the
room-or-hall-designates-all-or-part of-the-avea-for-smolding-during that-time-and

P

(4)-Performers-on-stage-in-a-theatrical produetion;-provided-that-the-smoking-is-a-part
See1-15-23-Exemptions:
confined-nonpublic-work-spaces-provided-that-they-post-"Smoking Permitted-signs-on-all
entranees-thereto:

(«l}-»B-af&01:~-estabﬁ»shmeﬁt-S«»deﬂv-i&ggr»e—ate&t—han~~ﬁf{~3ueﬂe-{~§~l~;}.pel=eeﬁt—@f-the:irwgm&s

2)-Any-restavrant-with-a-seating-eapaeity-of fifty-(50)-or-less-patrons;

3)-Retail-stores-with-a-ventilatedHloor-space-not-exceeding-two-thousand-five

hundred-(2;500)-square-feet;

affirmatively-econsent-to-smeking-by-others:
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Seer11-5-24-Establishments-permitting-smoking in-more-than-half of area-to-provide
bii ice.

In-any-building to-which-the public-is-invited;-if more-than-fifty-(50)-percent-of the
public-area-within-the-establishment is-designated-as-a-smoking area—notice-to-the-public
-Sh-allwbe~eei-}spieueusly-posted~-»i~ﬂ-~aeeafdaﬂeewwi-t-h_thismaftiele-at-ua-}l~e-ntr~anee&ﬂeﬂﬁall§
used-by-the-publie:

See~1-1:5-25-Posting-of signs:

privately-owned-and/or-operated-building shall-conspicuously post-or-cause-to-be

permitted-in-sueh-an-area-Such-signs-shall-elearly-delineate-the-boundaries-of

(b)-Each-sign-posted-pursuant-to-this-seetion-shall-have-letters-at least four-(4)-inches
high-with the principal strokes-of 1 oss ] hatEineh wide Tl
coler;-design-and-precise-place-of posting-of such-signs-shall-be-left-to-the
T e el F thepremmises.

(e)-In-order-to-increase-public-awareness;-the-ageney-in-charge-of the-premises-may;

Ho-di . L—SG—p "No-S kin 2 " or-"No Smekiﬂg Ex eept .]‘B-D%S}gﬂa{ed‘ 3

Areas’-signs-as-appropriate:
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Any-person-whe-violates-any-of-the-provisions-of-this-artiele-shall-be-subjeet-te
designee:-in-enforeing the provisions-of this-article-shall-proceed-as-tollows:

believed-to-be-in-violation-of this-article-shall-first-be-advised-ol-the prohibitiens

person-refuses to-cease-sueh-aetivity; proseeutorial-action-shall-then-be-initiated-
23 In-the-case-of flagrant-orrepeated-vielations-ot-this-artiele-aflernotiec-as-outlined
in-this-seetion;-the-person-responsible-for-or-allowing-the-vielation-shall-be
) L foraviolat this Code-as-provided o 10
Section 2. A new Article II. Clean Indoor Air is adopted and made a part of Chapter 11.5
of the City Code as follows:

Sec, 11.5-16 Purpose and intent

It is the purpose and intent of this article to limit the use of nicotine dispensing devices to

the areas where the use of lighted tobacco products is allowed pursuant to state law.

Regulation of where the smoking of lighted tobacco products is allowed is preempted to

the State in Section 386.209, Florida Statutes, and the delivery to and possession of nicotine

dispensing devices by a minor is prohibited in Section 877.112, Florida Statutes. However,

regulation of where the use of nicotine dispensing devices by adults is allowed is not preempted

to the State. The city finds that it is in the best interest of the public health, safety and welfare to

further regulate the use of nicotine dispensing devices within the city.

Sec. 11.5-17. Definitions
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For the purpose of this article, the following words and terms shall have the meanings

Liquid nicotine means any liquid product composed either in whole or part of pure

nicotine and other substances and manufactured for use with nicotine dispensing devices.

Nicotine dispensing device means any nicotine dispensing device as defined in

Section 877.112. Florida Statutes.

Nicotine product means nicotine product as defined in Section 877.112, Florida

Statutes.

Smoking means smoking as defined in Section 386.203, Florida Statutes.

Use of a nicotine dispensing device means the activation, heating or ignition of a

nicotine dispensing device which creates a vapor of liquid nicotine and/or other

substances which the user can inhale in simulation of smoking.

Sec. 11.5-18. Use of a nicotine dispensing device where smoking prohibited; penalty.

1. The use of a nicotine dispensing device is prohibited at all locations within the

city at which smoking is prohibited under Chapter 386, Florida Statutes.

2. Any person violating any of the provisions of this article shall be subject to the

penalties of section 2-339.

Section 3. Section 11.5-40 within Article IV. Restriction of Outdoor Smoking at a City
Facility and at RTS Bus Stops and Bus Shelters is amended as follows:
Sec. 11.5-40. - Definitions.
Bus and vehicle shall mean a bus or motor vehicle operated by RTS for the purpose of

transporting passengers.
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CODE: Words stricken are deletions; words underlined are additions.



10

11

12

13

14

15

16

17

18

19

20

21

Bus shelter shall mean any designated place, characterized by a roofed or partially
roofed structure, where a RTS bus stops to pick up or let off passengers.

Bus stop shall mean any designated place where a RTS bus stops to pick up or let off
passengers. Bus stops may be designated by the placement of a sign or bench.

Smoke or smoking shall mean the intake and exhalation by a person of smoke from
tobacco, a tobacco substitute or other weed or plant, and also possessing, carrying,
holding or otherwise having control of a lighted pipe, cigar, cigarette or other lighted

smoking equipment. In addition, for purposes of this article, smoke or smoking shall

include the use of a nicotine dispensing device as defined in Section 11.5-17.

Section 4. Section 2-339 of the Code of Ordinances is amended to add the following

penalty. Except as amended herein the remainder of Section 2-339 remains in full force and

effect:

Section |Description Class |Penalty

11.5-18 |Use of a nicotine dispensing device where smoking prohibited

5

[==|
EZ
J
bl
o]
<

Section 5. It is the intention of the City Commission that the provisions of Sections 1, 2,
3 and 4 of this Ordinance shall become and be made a part of the Code of Ordinances of the City
of Gainesville, Florida, and that the sections and paragraphs of this Ordinance may be
renumbered or relettered in order to accomplish such intentions.

Section 6. If any word, phrase, clause, paragraph, section or provision of this ordinance
or the application hereof to any person or circumstance is held invalid or unconstitutional, such

finding shall not affect the other provisions or applications of the ordinance which can be given
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effect without the invalid or unconstitutional provisions or application, and to this end the

provisions of this ordinance are declared severable.

Section 7. All ordinances or parts of ordinances, in conflict herewith are to the extent of

such conflict hereby repealed.

Section 8. This ordinance shall become effective immediately upon final adoption.

PASSED AND ADOPTED this 20th day of November, 2014.

SALE. Bkl

EDWARD B. BRADDY /

- MAYOR
ATTEST: Approved as to form and legality
= %f irolle S \da
KURT McLANRON NICOLLE M. SHALLEY
CLERK OF THE COMMISSION CITY ATTORNEY

This ordinance passed on first reading this 6™ day of November, 2014,

This ordinance passed on second reading this 20 day of November, 2014.
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