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TO:  Richard Miles & Jennifer Denault, Cade Museum  
 
FROM: Debbie Kleban 
 
RE: Ground Lease Agreement for Museum Site at Depot Park and Financing for 

Construction of Museum 
 
DATE: November 4, 2015 
              
  

The Cade Museum Foundation, Inc., (the “Cade Museum”) and the City of Gainesville 
(the “City”) entered into a Ground Lease Agreement for Museum Site at Depot Park with an 
effective date of July 3, 2015 (the “Ground Lease”).  As a follow-up to our discussion yesterday 
and our review of the more detailed mark-up and inserts that I sent to you Monday, November 2, 
2015, you requested that I provide a written summary of the main issues with the existing 
Ground Lease that will need to be addressed in order for a lender to provide financing for the 
construction of the Cade Museum on the property that is the subject of the Ground Lease (the 
“Leased Premises”). 

 
Defined terms used in this Memorandum and not defined herein have the meaning set 

forth in the Ground Lease. 
 

SUMMARY OF LEASEHOLD LENDER 
 

In order for a lender to make a loan secured by a leasehold mortgage, the leasehold needs 
to have collateral value to support the loan.  Typically, that requires the leasehold estate to be as 
close to a fee estate as possible, including having as long of a term as possible, as few use 
restrictions as possible, and as few opportunities for tenant default as possible.  With that in 
mind, we recommend the following general revisions: 

 
• To facilitate the below-market financing that the Cade Museum is seeking, the 

Cade Museum may need to assign its interest in the Leased Premises to an entity affiliated with 
and created to support the Cade Museum.  In that event, the Cade Museum would sublease the 
entire project from its affiliated support organization.  The Ground Lease will need to permit this 
assignment and sublease and should permit other sub-subleases by the Cade Museum so long as 
the uses are consistent with the Permitted Uses. 

• Remove the prohibition on leasehold financing and include typical leasehold 
mortgagee provisions (included in the inserts I provided with the mark-up of the Ground Lease). 

• Extend the term to 75 or 99 years. 
• Remove restrictions that are so narrow as to permit only the operation of the Cade 

Museum or any museum on the Leased Premises.  I understand that the City need to protect its 
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interests and the surrounding park uses, so I have suggested a middle ground that will provide a 
lender with some comfort that the collateral (i.e. the building that it is providing the funds to 
construct and the leasehold interest in the Leased Premises upon which the building sits) will 
have value.  The more restrictive the uses, the less value.  The lender will need to evaluate 
whether there is sufficient value in the collateral to support the debt if the uses are limited to 
academic programs, education, seminars, etc. (as listed in Section 2.C. of the Ground Lease), 
which seems achievable.  A lender most certainly will not find value in the collateral if the only 
use is for the Cade Museum or as narrow as any museum.  The broader the City is able to go 
here, the more likely the lender will be able to provide the loan to build the museum. 

• Remove as many pending City approvals or conditions to the Ground Lease as 
possible.  Most of my “timing?” questions in the mark-up were intended to address this issue.  
To the extent that any of those conditions have been satisfied or City consents obtained, those 
provisions should be removed from the Ground Lease.  To the extent that any contingencies 
remain, we will need to discuss in more detail how the Ground Lease may be revised in a manner 
that will provide a leasehold lender with comfort that those conditions will be met. 

• The lender is financing the first phase of construction.  Accordingly, the Ground 
Lease cannot contain an obligation to build any future phases if the failure to do so would result 
in a default under the Ground Lease.  It is fine to state the intent to build future phases and to 
acknowledge in the Ground Lease that it is acceptable to the City for those future phases to be 
built (subject to any necessary City approvals of plans, financing, etc.), but it may not be a 
requirement to build any future phases. 

• Any necessary easements for access and full use of the Leased Premises will need 
to be in place prior to closing on the financing. 

 
This summary is not a complete list of the requested modifications.   For details of the 

modifications summarized above and for other revisions, please refer to the mark-up and the 
inserts that I provided.  Additionally, I understand from our conversation that (i) the Property 
boundaries have changes, so the Leased Premises descriptions will need to be amended, (ii) the 
Cade Museum would like the timeframes for construction commencement and completion to be 
pushed further out in Section 10.B. of the Ground Lease, and (iii) the general contractor will 
provide Sub-Guard insurance in lieu of the payment and performance bonds referenced in 
Section 11.C of the Ground Lease. 
 

DISCLAIMERS 
 

Any advice or analysis contained in this memorandum is preliminary in nature, may be 
subject to further factual development and legal analysis and is not intended to be an opinion. As 
such, it is not intended to be used, and may not be used by any direct or indirect recipient, for the 
purpose of (i) avoiding any penalties that may be imposed on such recipient, or (ii) promoting, 
marketing or recommending to another party any transaction or matter addressed herein. 

 
CONFIDENTIALITY 

This memorandum is confidential and is intended only for the named recipients and may 
contain information that is privileged, attorney work product or exempt from disclosure under 
applicable law. 



Inserts for A&R Ground Lease Agreement for Museum Site at Depot Park 

Insert 1: 

WHEREAS, Lessee desires to fund the development and construction of the Project 

from a variety of sources, possibly including, all or some combination of new markets tax credits 

(the “New Markets Tax Credits”), various equity sources (including fundraising proceeds, 

private foundation grants and federal, state and local governmental grants) and various 

construction and/or bridge loans (collectively, the “Construction Financing”); 

WHEREAS, to facilitate the Construction Financing, (i) Lessee may form a subsidiary or 

affiliate, which may be owned in whole or in part by Lessee or a subsidiary or affiliate of Lessee, 

(the “Lessee Successor”), and (ii) Lessee may assign all of its rights, title and interest in, to and 

under the Lease to the Lessee Successor pursuant to an assignment and/or contribution 

agreement (the “QALICB Assignment Agreement”), a copy of which shall be provided to 

Lessor; 

 

Insert 2: 

 

29. Assignment and Subletting.  Except as provided in this Section 29, this Lease may not 

be assigned without the express prior written consent of Lessor, which consent may be withheld 

by Lessor in its sole and absolute discretion.  Lessor hereby acknowledges, consents and agrees 

that, without further notice to or consent of Lessor, Lessee shall be entitled to assign all of its 

rights, title and interest in, to and under the Lease the Lessee Successor.  Lessee may sublease 

portions of the Leased Premises to sublessees for Permitted Uses. 

 

30. Leasehold Financing. 

A. Consent to Leasehold Mortgaging and Construction Financing.  Lessee shall have 

the right to mortgage all or any part of the Leased Premises, including Lessee’s leasehold estate 

in the Premises under this Lease pursuant to a mortgage and/or deed of trust (a “Leasehold 

Mortgage”) to a Leasehold Mortgagee (defined below) at any time and from time to time with 

notice to but without the consent of Lessor, provided that the proceeds of such financing are used 

to fund the costs the Project and/or any other Improvements permitted under the terms of this 

Lease (including but not limited to architectural, engineering and construction costs of the 

Improvements and any fixtures and furniture to be used therein), on any terms Lessee may deem 

desirable, and in connection therewith may assign its leasehold estate to the holder of such 

mortgage and/or deed of trust.  Any such Leasehold Mortgage shall be a lien only on Lessee’s 

interest in the Premises and shall not constitute a lien on Lessor’s interest in the Premises.  In 

addition, Lessor hereby consents and agrees to the Construction Financing and to any 

assignment, pledge, grant of security, mortgage or other lien of any property or asset of Lessee or 

Lessee Successor (including without limitation any rights, title and interest of Lessee and/or 

Lessee Successor under this Lease), as security for any and all such Construction Financing.  

Lessor acknowledges and agrees that Lessee shall have no obligation to obtain Lessor’s consent 

to any terms or conditions of the Construction Financing.  For purposes of this Section 30, the 

term “Leasehold Mortgagee” shall include any subsidiary of a Community Development Entity 

(as certified by the U.S. Department of Treasury Community Development Financial Institutions 



Fund) (a “NMTC Lender”) that loans proceeds from a New Markets Tax Credits investment to 

Lessee or Lessee Successor.  Lessor agrees that each Leasehold Mortgagee shall be entitled to 

exercise any and all rights and remedies available to such Leasehold Mortgagee under its 

Leasehold Mortgage, under any other documents which govern the agreement between such 

Leasehold Mortgagee and Lessee and under applicable laws, including, without limitation, 

foreclosure, appointment of a receiver, acceptance of a deed in lieu of foreclosure, all without 

notice to or consent of Lessor.  Notwithstanding any provision herein to the contrary, Lessor 

agrees that a Leasehold Mortgagee shall be entitled to sell or transfer the Leased Premises to any 

third party in accordance with the terms and conditions of its Leasehold Mortgage and applicable 

laws and such third party shall succeed to all of Lessee’s rights, title and interest in, to and under 

the Lease without further notice to or consent of Lessor; provided that such third party, if 

requested by Lessor, agrees to be bound by, and subject to, the terms and conditions of this 

Lease.  Notwithstanding any such transfer by any Leasehold Mortgagee, Lessee shall remain 

personally liable to perform all obligations of Lessee under this Lease. 

B. Lessor Covenants.  Lessor covenants that: 

i. notice of a breach of this Lease on the part of Lessee given to Lessee shall 

be simultaneously given to each Leasehold Mortgagee at the most recent address of which the 

Leasehold Mortgagee has given Lessor written notice.  Failure to serve a copy of such notice 

upon a Leasehold Mortgagee shall render the notice ineffective only as to that Leasehold 

Mortgagee.  The Leasehold Mortgagee shall have the same period given in this Lease to Lessee, 

after the giving of such notice to the Leasehold Mortgagee at its election, to remedy or cause to 

be remedied the default of Lessee cited, plus (i) in the case of a default in the payment of any 

monetary amount, an additional period of thirty (30) days, and (ii) in the case of any other 

default, an additional period of one hundred twenty (120) days, and if such default cannot with 

reasonable diligence be cured within such additional one hundred twenty (120) day period, an 

additional time thereafter sufficient to cure the default, provided that such cure is initiated prior 

to the expiration of such additional one hundred twenty (120) day period and thereafter the 

curing of the same is prosecuted with diligence.  If the Leasehold Mortgagee must be in 

possession of the Leased Premises to cure the default, it shall have an additional one hundred 

twenty (120) days within which to either (i) obtain possession of the Leased Premises (including 

possession by a receiver) and cure such default or (ii) institute foreclosure proceedings to acquire 

Lessee’s interest and prosecute such proceedings with diligence. Notwithstanding the foregoing, 

if Lessee is the subject of any of the proceedings referred to in Section 18.A.ii. and Leasehold 

Mortgagee is legally prevented from paying such sums or curing such defaults within the times 

above set forth, then such one hundred twenty (120) day period shall be extended until one 

hundred twenty (120) days after the earlier of the dismissal of the proceedings or the Leasehold 

Mortgagee obtaining a lifting of the automatic stay or other court order allowing it to obtain 

possession of the Leased Premises or foreclose on the Leased Premises. Until the expiration of 

such periods, Lessor will not exercise its remedy to terminate this Lease, but shall be permitted 

to exercise its other remedies provided for hereunder or under applicable law to secure the 

Leased Premises to safeguard the public and avoid or limit waste or deterioration of the Leased 

Premises, if Lessee has abandoned the Leased Premises and no Leasehold Mortgagee has 

secured the Leased Premises. Lessor shall accept performance by any Leasehold Mortgagee with 

the same effect as if any default under this Lease had been cured by Lessee, it being agreed that 

each Leasehold Mortgagee shall have the right, but not the obligation, to cure any default of 



Lessee hereunder, and that performance by or caused by a Leasehold Mortgagee shall be 

accepted as if the same had been done or caused to be done by Lessee. 

ii. if Lessor elects to terminate this Lease following an Event of Default by 

Lessee, the Leasehold Mortgagee, in addition to the right to cure in Section 30.B.i., shall also 

have the right, if notice is given in writing prior to the date of termination, to postpone and 

extend the specified date for the termination of this Lease for such time as is reasonably 

necessary to cure the defaults, provided that the Leasehold Mortgagee (i) shall pay any due but 

unpaid amounts due from Lessee under this Lease, (ii) shall comply with and perform all of the 

other terms and conditions of this Lease, provided the Leasehold Mortgagee shall promptly take 

steps to acquire or sell Lessee’s leasehold interest hereunder which is subject to the lien of the 

Leasehold Mortgage for foreclosure or otherwise and shall prosecute the same to completion 

with due diligence. 

iii. prior to the termination of this Lease by reason of a default on the part of 

Lessee and after expiration of any and all applicable notice and cure periods granted to Lessee 

and each Leasehold Mortgagee, Lessor shall offer the Leasehold Mortgagee or its designee a 

new Lease for the Premises for the remainder of the Term (including any renewal Term), 

effective as of the date of such termination, strictly on the terms and conditions set forth in this 

Lease, including but not limited to the use provisions of Section 2, and subject to those 

conditions of title and possession to the Leased Premises existing in fact and as of record, if 

(a) The Leasehold Mortgagee or its nominee shall make written 

request upon Lessor for such new Lease within thirty (30) days prior to the date of such 

termination and such written request is accompanied by payment to Lessor or its designee 

of all sums then due under this Lease; 

(b) The Leasehold Mortgagee or its nominee shall pay at the time of 

the execution and delivery of said new Lease, any and all sums which would at the time 

of the execution and delivery thereof, be due pursuant to this Lease but for such 

termination; and 

(c) The Leasehold Mortgagee or its nominee, from and after the entry 

into such new Lease shall perform and observe all requirements of Lessee hereunder and 

shall further remedy, with reasonable diligence, any other default of Lessee under this 

Lease which is reasonably susceptible of cure by the Leasehold Mortgagee. 

iv. If there is more than one Leasehold Mortgagee, Lessor shall offer a new 

Lease to each Leasehold Mortgagee in the order of such Leasehold Mortgagee’s lien priority. 

  v. Lessor shall not grant any lien, mortgage or security interest in the 

Premises that is not expressly subordinate to this Lease and Lessee’s interest in the Leased 

Premises. 

 

C. Cooperation.   Lessor hereby acknowledges that potential and existing Leasehold 

Mortgagees of Lessee may require estoppel certificates, consents, approvals or other written 

documentation from Lessor and from certain third parties that may from time to time have a 



property, regulatory or other interest in the Leased Premises in connection with existing or 

potential Leasehold Mortgages, and Lessor hereby agrees to (i) within 20 days after written 

request, deliver all such documentation as Lessee or any existing or prospective Leasehold 

Mortgagee may reasonably require, provided that nothing therein materially adversely affects the 

rights of Lessor, and (ii) promptly cooperate with Lessee and any such existing or potential 

Leasehold Mortgagee in order to obtain any such written documentation from any such third 

parties. It is understood that Lessor shall not be obligated to expend any funds or incur any 

liabilities in implementation of the foregoing, and Lessor shall be reimbursed by Lessee or any 

such Leasehold Mortgagees for all such out-of-pocket costs and expenses incurred by Lessor in 

connection therewith. 

D. Notice of Leasehold Mortgagee Default.  Lessee hereby agrees to forward to 

Lessor a copy of any notice of default under any Leasehold Mortgage held by a Leasehold 

Mortgagee within ten (10) days after Lessee’s receipt thereof from the applicable Leasehold 

Mortgagee. 

E. No Modification Without Consent.  Lessor will not amend, cancel, surrender, 

accept a surrender of, or modify this Lease without the prior written consent of  such Leasehold 

Mortgagee. 

F. Insurance. A standard mortgage clause naming each Leasehold Mortgagee may be 

added to any and all insurance policies required to be carried by Lessee hereunder on the 

condition that the insurance proceeds are to be applied in the manner specified in this Lease and 

the Leasehold Mortgage may provide a manner for the disposition of such proceeds, if any, 

otherwise payable directly to Lessee pursuant to the provisions of this Lease. 

G. Improper Payments. No payment made to Lessor by a Leasehold Mortgagee shall 

constitute an agreement that such payment was, in fact, due under the terms of this Lease; and a 

Leasehold Mortgagee having made any such payment to Lessor pursuant to Lessor’s wrongful, 

improper or mistaken notice or demand shall be entitled to the return of any such payment or 

portion thereof provided demand shall have been made therefor not later than six (6) months 

after the date of its payment.  It is not intended that this paragraph shall confer on Leasehold 

Mortgagee any additional rights concerning the refund of payment by it of any regularly City 

billed or invoiced taxes, municipal charges, privileges, water charges or other such fees etc. 

H. Inconsistency.  Any conflict or inconsistency between the provisions of this 

Section 30 and provision elsewhere in this Lease shall be resolved in favor of the provisions of 

this Section 30. 

I. No Merger.  Unless Leasehold Mortgagees shall otherwise consent, the fee title to 

the Premises and the leasehold estate created by this Lease shall not merge but shall always be 

kept separate and distinct, notwithstanding the union of such estates in Lessee, Lessor, a 

Leasehold Mortgagee, or in any other person by purchase, operation of law, or otherwise. 

J. Third Party Beneficiary.  Each Leasehold Mortgagee shall be a third party 

beneficiary of all of the provisions of this Section 11 to the extent that Lessor has received 



written notice of such Leasehold Mortgage transaction in accordance with Section 20 of this 

Lease. 

31. Representations and Warranties.  Lessor makes the following affirmative 

representations and warranties as the basis for the understandings on the part of Lessee contained 

in this Lease, understanding that Lessee may rely thereon: 

A. Lessor is a municipal corporation duly organized and validly existing under the 

constitution and laws of the State of Florida; 

B. Lessor has the full legal right, power, and authority to enter into and perform its 

obligations under this Lease; 

C. The execution and delivery of this Lease (and any ancillary documents envisioned 

by this Lease) has been duly authorized by all proper and necessary action of Lessor and any 

other person whose action is required; 

D. This Lease, when executed and delivered on behalf of Lessor, will constitute the 

legal, valid, and binding obligation of Lessor, enforceable in accordance with its terms, except as 

the same may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, or 

similar laws affecting creditors’ rights, or, to the extent that certain remedies hereunder require 

or may require enforcement by a court of equity, such principles of equity as the court having 

jurisdiction may apply; 

E. The execution, delivery, and performance by Lessor of this Lease will not violate 

any provision of applicable law or any judgment, order, decree, rule, or regulation binding upon 

it, the violation of which might have a materially adverse effect upon Lessor, the Leased 

Premises, or the operation the Leased Premises; 

F. There are no actions, suits, or proceedings pending against Lessor or, to the 

knowledge of Lessor, threatened against Lessor before or by any court, governmental body or 

agency, or other tribunal or authority, which action, suit, or proceeding would, if adversely 

determined, have a materially adverse effect on the authority or ability of Lessor to perform its 

obligations under this Lease, or which would question the legality, validity, or enforceability of 

this Lease; 

G. Neither the execution and delivery of this Lease, the consummation of the 

transactions contemplated by this Lease, nor the fulfillment of or compliance with the terms and 

conditions of this Lease, conflicts with or results in a breach of any of the terms, conditions, or 

provisions of any corporate charter provision or any agreement or instrument to which Lessor is 

now a party or by which it is bound, or constitutes a default under the terms of any of the 

foregoing; 

H. To the knowledge of Lessor, Lessor is not a party or a potential party to any 

pending, threatened, or contemplated bankruptcy or similar proceeding under any law that has 

resulted or may result in alteration of or grant of relief from claims of creditors against Lessor; 

and 



 I. Lessor’s interest in the Premises is free and clear of any mortgages, liens or 

security interests. 

 

Insert 3: 

 

J. At Lessee’s election, this Lease or a memorandum of this Lease may be recorded 

among the land records for Gainesville, Florida.  In addition, upon expiration of termination of 

the Lease, upon the Lessor’s or Lessee’s request and at such requesting party’s expense, Lessor 

and Lessee agree to record, among the land records of Gainesville, Florida, a termination of this 

Lease and transfer of the Improvements from Lessee to Lessor. 
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