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BACKGROUND ON ENERGY CONSERVATION ORDINANCES 

I. Issue 

A. Scope of project 

Energy efficiency and conservation have taken on renewed importance as concerns about global 
climate change and energy security have increased.1 

This paper addresses the problem of energy and water consumption of the built environment in 
the specific context of local government regulation of rental residential units. Specifically, a 
class of local government regulations of rental property residential energy and water efficiency 
called the energy conservation ordinance.  

This paper also reviews existing energy conservation ordinances in three communities and 
proposes a draft ordinance for Florida communities drafted to meet the needs of Gainesville, 
Florida. 

B. Public policy problem 

Advocates and policymakers have strategized to create programs to improve the energy 
efficiency of the built environment.2Since 35% of all United States households are rented as of 
2012, any solutions must address rental properties, which often require unique policy solutions.3 
Because most residential leases require tenants to pay energy costs, property owners do not pay 
for energy usage and have no reason to provide energy upgrades to rental units. Alternatively, 
renters—as transient occupants—have no financial incentive to pay the capital cost of upgrades 
for which they will not remain in the unit long enough to recoup the benefits of their investment. 

This mismatch between the party responsible for paying to upgrade property and the beneficiary 
of these upgrades is called the split-incentive problem. The U.S. Department of Energy explains 
this problem thusly: 

Under most net leases, energy costs are paid directly by tenants and building owners 
aren’t driven to invest in efficient building systems. Conversely, in many gross leases, 
building owners pay energy expenses and tenants have little incentive to save energy in 
their leased space. This dynamic is commonly referred to as the “split incentive” barrier 
to energy efficiency.4 

                                                
1 Kenneth Gillingham, Richard G. Newell & Karen Palmer, Energy Efficiency Economics and Policy (2007) 
available at http://weathervane.rff.org/rff/Documents/RFF-DP-09-13.pdf.  
2 http://ac.els-cdn.com/S0301421512004661/1-s2.0-S0301421512004661-main.pdf?_tid=cc053d82-433b-11e4-
b7e3- 
3 Joint Center for Housing Studies of Harvard University, America’s Rental Housing – Evolving Markets and Needs 
(2013) available at 
http://www.jchs.harvard.edu/sites/jchs.harvard.edu/files/jchs_americas_rental_housing_2013_1_0.pdf. 
4 U.S. Dep’t of Energy, Leasing & Split Incentive available at http://www4.eere.energy.gov/ 
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This is especially important in the case of affordable housing since residents pay a much higher 
portion of their household income to utility bills.5 Lower income households’ energy 
consumption constitutes 1.89% of all United States’ energy use.6 Addressing this problem could 
create a range of savings between 4 and 11 billion dollars per year.7 Further, these savings would 
accrue to many of the nation’s poorest residents. In cities like Gainesville, Florida—where 47% 
of residents are renters—the potential energy and greenhouse gas savings would be significant.8 

C. Data collected—problems associated with rental properties 

The Gainesville, Florida based Program for Resource Efficient Communities “applies the 
University of Florida’s educational and analytical assets to promote the adoption of best design, 
construction, and management practices that measurably reduce energy and water consumption 
and environmental degradation in new residential community developments.”9 A 2012 study of 
the Program for Resource Efficient Communities showed energy savings from seven different 
retrofit measures in residential single family detached homes located within Orlando city 
limits.10 As shown in Figure 1, participant saved an average of 10.6% on energy in the first year 
alone. This exemplifies the energy conservation potential of energy conservation measures. 

The Program for Resource Efficient Communities conducted another study in Gainesville, 
Florida that shows the positive effects of attic insulation upgrades. Findings suggest that 
increased marketing to poor performing households could lead to greater energy savings from 
energy efficiency and conservation programs.11 The Program for Resource Efficient 
Communities formally recommended strategic customer targeting for participation in demand-
side programs to ensure greater energy savings, with program cost-effectiveness for utilities and 
shorter payback periods for participating customers.12 

The two studies mentioned above illustrate potential monetary and energy savings from 
implementing energy conservation measures, with the latter highlighting customer targeting to 
improve energy efficiency. One such possible customer focused program is the implementation 
of an energy conservation ordinance. 

                                                
5 G. Pivo, Energy Efficiency and its Relationship to Household Income in Multifamily Rental Housing (2012) 
available at www.fanniemae.com 
6 Stephen Bird & Diana Hernandez, Policy options for the split incentive: Increasing energy efficiency for low-
income renters, Energy Policy 48, 506-514 (2012)  
7 Id. 
8 Department of Numbers, Gainesville Residential Rent and Rental Statistics available at 
http://www.deptofnumbers.com/rent/florida/gainesville/ 
9 UF Program for Resource Efficient Communities, About available at http://www.buildgreen.ufl.edu/about.htm 
10 P. Jones, N. Taylor & J. Kipp, Housing Stock Characterization Study: An Innovative Approach to measuring 
Retrofit Impact (2012) available at http://www.nrel.gov/docs/fy13osti/54891.pdf 
11 N. Taylor, P. Jones, & J. Kipp. Targeting utility customers to improve energy savings from conservation and 
efficiency programs. Applied Energy 115, 25-36 (2014) 
12 Id. 
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In residential properties where the occupant pays the utility costs, the property owner is less 
likely to implement these upgrades because of additional costs. However, recent studies show 
that it might be cost effective to do so. Elevate Energy prepared a case study focusing on the 
non-energy benefits of energy efficiency building improvements in an apartment complex in 
Chicago, Illinois.13 The study concluded that there was an 8.2% rental vacancy loss as a 
percentage of potential receipts, compared with a national average of 11%.14 Maintenance costs 
also fell 17% from 2010 to 2012.15  

D. Energy conservation ordinances as a solution 

Energy conservation ordinances are one solution to the aforementioned split-incentive issue 
between rental property renters and owners.16 These ordinances are an affirmative requirement 
that owners of existing housing upgrade their property to ensure energy efficiency and 
conservative water usage. Energy conservation ordinances target building owners, either 
landlords or homeowners, to implement prescriptive or comprehensive energy and water 
efficiency measures if their property does not meet an established minimum standard. The intent 
of these ordinances is to “reduce the amount that tenants and homeowners pay in utility bills, 
reduce the emissions of greenhouse gases, reduce the community’s susceptibility to energy price 
fluctuations, improve air quality by reducing the emissions of criteria pollutants associated with 
                                                
13 Elevate Energy. Non-energy benefits of energy efficiency building improvements (2013) available at 
www.elevateenergy.org   
14 Id. 
15 Id. 
16U.S. Dep’t of Energy, Leasing & Split Incentive available at  
http://www4.eere.energy.gov/ 

Figure 1. Percent energy savings, first-year (2010) 
averages 
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coal (from electricity) and natural gas combustion, and improve the comfort and livability of a 
living space by reducing drafts and heat imbalances.”17  

II. Energy conservation ordinances 

A. Energy conservation ordinances generally 

Typically, the sale of a property or a rental license inspection process will trigger application of 
an energy conservation ordinance.18 Once triggered, an energy conservation ordinance 
traditionally includes a list of proscriptive or comprehensive energy conservation measures with 
which property owners must comply. Proscriptive measures entail a list of action items to 
complete, while comprehensive actions are tailored to each home. Expected energy conservation 
measures include energy saving upgrades like a minimum level of attic insulation, duct sealing 
and insulation, water heater tank and pipe insulation wrap, and water saving measures, etc.19 The 
energy conservation ordinance will generally require a property owner to implement the 
measures and then hire a certified inspector to certify that the dwelling meets the program 
requirements, dependent on specific city ordinances.20  

When a property sale triggers the energy conservation ordinance, the responsibility for 
complying with the law typically belongs to the seller, or else the buyer and seller negotiate who 
will be responsible.21 In either case, homeowners are typically responsible for scheduling and 
paying for the inspection.22 For instance, the fixed cost for an initial energy conservation 
ordinance inspection is an average of $100 for a single-family unit and $50 for each additional 
unit in Berkeley, California.23 Some energy conservation ordinance programs include 
renovations and the initial energy conservation ordinance inspection fee is included in the city’s 
construction permit process.24  

All of the existing energy conservation ordinance programs place a cap on the amount a 
homeowner is required to spend on upgrades.25 Some programs limit total expenditures to a 
certain percentage of the sales price.26 Furthermore, since homeowners pay for the inspections, 
the expense to the administrating agency is small.27 According to the American Council for an 

                                                
17 U.S. Dep’t of Energy, Leasing & Split Incentive available at  
http://www4.eere.energy.gov/  
18 R. Rachel. Consideration of a Residential Energy Conservation Ordinance (RECO) for Boulder, Colorado, City of 
Boulder OEA (2007) available at http://www.recaonline.com/docs/arc/arc2008/PointofSale_BoulderCO.pdf 
19 Id. 
20 Id.  
21 Id.  
22 Id.  
23 C. Haines & E. Mackres. American Council for an Energy-Efficient Economy, Case Study – Berkeley Residential 
Energy Conservation Ordinance (2011) available at www.acee.org  
24 R. Rachel. Consideration of a Residential Energy Conservation Ordinance (RECO) for Boulder, Colorado, City of 
Boulder OEA (2007) available at http://www.recaonline.com/docs/arc/arc2008/PointofSale_BoulderCO.pdf 
25 Id. 
26 Id. 
27 Id. 
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Energy Efficient Economy, even in places where employees were hired specifically for energy 
conservation ordinance purposes, the “programs have not been budget drains.”28 

B. Three examples—overview 

This paper will review existing energy conservation ordinances in three different communities: 
Berkeley, California; Boulder, Colorado; and Burlington, Vermont. Like Gainesville, Florida—
the community for which the model energy conservation ordinance included in this paper is 
tailored—each of these three communities is a university community with a small to mid-sized 
population. 

1. Berkeley, California 

a. Background 

Located in a cool summer Mediterranean climate, with dry summers and wet winters, Berkeley 
was one of the first communities to implement a residential energy conservation ordinance.29 The 
Berkeley energy conservation ordinance, passed in 1987 and attached hereto as Exhibit 2, 
promotes efficient energy and water use in residences by prescribing ten compliance measures 
for every home or building sold, transferred, or undergoing substantial renovations.30 

b. Trigger 

All homes sold or substantially renovated must demonstrate compliance with the ten 
requirements, through city inspections and proper documentation in the form of a certificate of 
compliance.31 

c. Approach  

Compliance measures for homes are shown in Table 1.32 Specifically, the ordinance targets 
reducing energy used for space heating, hot water, and lighting.33 This ordinance regulates all 
homes, residential areas of mixed-use buildings, tenants in common, condominiums, multi-
family properties, live-work spaces, and boarding houses.34  

                                                
28 C. Haines & E. Mackres. American Council for an Energy-Efficient Economy, Case Study – Berkeley Residential 
Energy Conservation Ordinance (2011) available at www.acee.org  
29 Id.  
30 Id.  
31 Id.  
32 R. Rachel. Consideration of a Residential Energy Conservation Ordinance (RECO) for Boulder, Colorado, City of 
Boulder OEA (2007) available at http://www.recaonline.com/docs/arc/arc2008/PointofSale_BoulderCO.pdf 
33 C. Haines & E. Mackres. American Council for an Energy-Efficient Economy, Case Study – Berkeley Residential 
Energy Conservation Ordinance (RECO) available at www.acee.org (July 2011) 
34 Id. 
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Table 1. Compliance measures for homes under Renergy conservation ordinance jurisdiction in 
Berkeley, California 

Toilets  1.6 gal./flush toilet, or flow reduction 
devices 

Showerheads 3.0 gal./min. flow rate 
Faucets  2.75 gal./min. flow rate for kitchen and 

bathrooms 
Water Heaters Insulation wrap of R-12 value 
Hot & Cold Water Piping Insulate first two feet from water heater 

to R-3 value 
Hot Water Piping in Pumped, 
Recirculating Heating Systems 

Insulate all piping to R-3 value 

Exterior Door Weather-Stripping Permanently affixed weather-stripping, 
and door sweeps or door shoes 

Furnace Duct Work Seal duct joints, add insulation wrap to 
R-3 value 

Fireplace Chimneys Dampers, doors, or closures 
Attic Insulation Insulate to a minimum of R-30 value 
Common Area Lighting (multi-unit 
buildings only) 

Replace incandescent with compact 
fluorescent lamps (CFL) of at least 25 
lumens per watt 

 
The Berkeley population over the past two decades has remained relatively static, with an 
apparent decrease in energy consumption.35 Table 2 shows an overall decrease in electricity and 
natural gas use since the energy conservation ordinance’s inception.36  

Table 2. Residential consumption in Berkeley, California from 1990-200537  
Residential Consumption 1990 2000 2005 Change 

2000-2005 
Change 

1990-2005 

Electricity (MWh) 170,247 194,201 183,665 -5.4% 7.9% 

Natural Gas (1000 therms) 24,386 23,190 19,943 -14.0% -18.2% 

      

Input from a variety of people, from citizens to contractors to realtors—as well as the availability 
of federal, state, and local programs to offer loan, rebate, and assistance programs to offset 
costs—have ensured the Berkeley program’s success.38 Total program savings, as of the 2011 
American Council for an Energy Efficient Economy report, are estimated at 811,800 therms of 

                                                
35 C. Haines & E. Mackles. American Council for an Energy-Efficient Economy, Case Study – Berkeley Residential 
Energy Conservation Ordinance (2011) available at www.acee.org  
36 Id.  
37 This table is completely excerpted from the above source.  
38 Id.  
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natural gas and 1.32 MWh of electricity.39 However, these figures are based on numerous 
assumptions due to housing market fluctuations and constraints in staff time. 

The program’s success is also attributed to the involvement of an independent agency as 
inspectors and the establishment of clear firewalls protecting Berkeley residents.40 As of now, 
the program is prescriptive, and a hybrid approach of prescriptive and comprehensive measures 
is currently being studied.41  

2. Boulder, Colorado 

a. Background 

Boulder has a history of innovative city ordinances. In 1996, it became the first municipality in 
the country to adopt a formal green building code for residential construction.42 This is in 
addition to the green points program, which requires applicants to earn points by selecting green 
building measures in order to receive a building permit.43 

b. Trigger 

The Boulder Green Points Program is a mandatory residential green building program that 
requires a builder or homeowner to include a variety of sustainable building elements in 
structures.44 

c. Approach 

In addition to the minimum green points requirement, new construction projects must also show 
energy efficiency compliance though the home energy rating analysis rating, which will vary 
according to the size of the home.45 The home energy rating analysis program process includes a 
review of plans, energy modeling, and various tests to ensure the home will meet the ENERGY 
STAR performance guidelines.46 In this way, Boulder—as Berkeley is aiming to do—has created 
a hybrid approach of prescriptive and comprehensive energy efficiency measures. 

                                                
39 C. Haines & E. Mackles. American Council for an Energy-Efficient Economy, Case Study – Berkeley Residential 
Energy Conservation Ordinance (2011) available at www.acee.org  
40 R. Rachel. Consideration of a Residential Energy Conservation Ordinance (RECO) for Boulder, Colorado, City of 
Boulder OEA (2007) available at http://www.recaonline.com/docs/arc/arc2008/PointofSale_BoulderCO.pdf 
41 Id.  
42 L. Barrett, S. Glick, & C. Clevenger. The process for adopting an energy efficiency code in existing homes: A 
case study of Boulder, Colorado’s SmartRegs program (2012) available at http://www.josre.org/ 
43 Green Building and Green Points Program, Colorado, City of Boulder available at https://bouldercolorado.gov  
44  Synertech Systems Corporation. Residential retrofit study in support of Boulder’s climate change action plan: the 
potential role of residential energy conservation ordinances and other policy options (2008) available at 
https://www-static.bouldercolorado.gov/ 
45  Id.  
46  Id.  
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Rental units in Boulder account for 51% of the residential housing stock, representing a 
substantial opportunity for energy savings and greenhouse gas reduction.47 To ensure program 
goals are met, and to aid property owners in navigating the compliance process, the City of 
Boulder and the SmartRegs program administrators developed the EnergySmart Advisors service 
with the use of funds from the Better Buildings program, a program under the American 
Recovery and Reinvestment Act.48 The service provides a Home Energy Assessment and access 
to free Energy Advisors who help make decisions on the most cost-effective energy efficiency 
measures and assist with rebate paperwork and contractor selection.49 

3. Burlington, Vermont 

a. Background  

In 1997, the Burlington City Council passed the Minimum Rental Housing Energy Efficiency 
Standards Ordinance to improve rental dwellings within the City that are substandard due to lack 
of adequate insulation and other thermal performance defects that cause the inefficient use of 
energy to heat the dwellings.50 

b. Trigger 

The ordinance is applied upon transfer of a rental property at the time of sale, and the seller and 
buyer negotiate who is responsible for compliance.51 Through the program administrator, 
technical assistance and coordination with all available energy programs are available to help 
property owners meet the requirements.52 This measure applies only to rental properties where 
tenants are responsible for directly paying the heating costs.53 

c. Approach  

As shown in Table 3, buildings can achieve substantial energy savings if owners perform work 
beyond the minimum ordinance requirements.54 Optional technical assistance, project 
management incentives and financing packages are available to help property owners take 
advantage of these additional savings.55 

                                                
47 L. Arena & G. Vijayakumar. Evaluation of Boulder, CO, SmartRegs ordinance and better buildings program. U.S. 
Dep’t of Energy (2012) available at http://www.nrel.gov/docs/fy12osti/54724.pdf 
48 Id.  
49 Id.  
50 Introduction to Burlington’s residential rental housing time of sale energy efficiency ordinance (TOS). City of 
Burlington, VA available at www.burlingtonelectric.com 
51 Id.  
52 Id.  
53 Id.  
54 Id.  
55 Id.  
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Table 3. Compliance measures for homes under Minimum Rental Housing Energy Efficiency 
Standards Ordinance in Burlington, Vermont 

Exterior wall insulation and sloped roof 
cavities R-11 or as much as will fit 
Attic insulation R-40 or as much as will fit 
Horizontal attic access panels R-20 
Vertical attic access panels R-10 
Box sills insulation R-10 
Electric water heater insulation R-10 
Floors over basements, crawl spaces, 
outdoor spaces insulation R-19* 
Ducts in attics insulation R-10 if less than R-5 exists 
Ducts in unheated attics sealed with proper duct mastic 
Space heating and domestic hot water 
piping insulation R-4 if less than R-2 exists 
HVAC distribution system pressure 
differential 

less than 2 pascals between conditioned 
space and outdoors 

Windows Double-glazed or storm windows 

Operable windows 
Functioning latches which close windows 
tightly 

Doors and hatches to outside 
Functioning weatherstripping and latches 
which close doors tightly 

Air leakage rate 

No greater than 1,500 cfm at 50 pascals 
or less than 0.6 average air changes per 
hour 

Combustion appliances and equipment 

Tested for operational safety and 
corrected deficiencies within 12 months 
of the title transfer date 

Heating system components In good working order 
*unless already has R-11, the basement contains no equipment used for space heating, 
or the basement or crawl space isn't vented to the outdoors 
 

Furthermore, since the Burlington Electric Department administers the Burlington program, 
program managers were able to compare electric bills (not heating bills) for energy saving 
purposes, ensuring a more accurate estimate than those named in the Berkeley, California case 
study.56 The program manager estimates that each housing unit realizes $240 per year in energy 
savings.57 

                                                
56 Introduction to Burlington’s residential rental housing time of sale energy efficiency ordinance (TOS). City of 
Burlington, VA available at www.burlingtonelectric.com 
57 Id.  
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III. A model for Florida communities 

a. Background 

The included model ordinance for Florida communities is tailored to meet the needs of 
Gainesville, Florida in order to provide a draft ordinance that can be read in the context of an 
existing city code of ordinances. 

b. Trigger 

The model ordinance for Florida communities is a minimum housing code, providing minimum 
standards for all structures in the community in question where the property owner does not 
supply utility services. This broad applicability captures all structures in the community subject 
to the split incentive problem. 

c. Approach 

The compliance measure listed in the model ordinance are those residential energy efficiency 
standards found in the 2010 Florida Building Code. 
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LEGAL DISCUSSION OF FLORIDA STATE PREEMPTION OF ENERGY 
CONSERVATION ORDINANCES 

I. Question Presented 

Whether Florida state law preempts Florida local governments from adopting energy 
conservation ordinances that obligate owners of existing structures to meet certain energy 
efficiency standards. 

II. Brief answer 

Probably not. First, Florida Statutes generally limit application of the Florida Building Code to 
building construction. The Florida Building Code does not apply to programmatic regulations. 
Second, while the Florida Building Code preempts local governments from adopting building 
regulations which are “more stringent or lenient,” it explicitly anticipates that local governments 
will apply the code alongside other regulatory programs pursuing energy efficiency. Because 
energy conservation ordinances do not regulate building construction but are an innovative 
program to impose energy efficiency standards on existing structures, Florida law probably does 
not preempt local governments from adopting energy conservation ordinances. 

III. Long Answer 

A. Origins of Home Rule in Florida Constitution and Statutes 

A general rule of Florida law regarding local governments is that Florida municipalities and 
charter counties have home rule powers. This rule comes from two provisions’ of the Florida 
Constitution. First, regarding cities, Article VIII, section 2(b) of the Florida Constitution states 
“[m]unicipalities shall have governmental, corporate and proprietary powers to enable them to 
conduct municipal government, perform municipal functions and render municipal services, and 
may exercise any power for municipal purposes except as otherwise provided by law.”58 

Second, regarding charter counties, Article VIII, section 1(g) of the Florida Constitution states 
“[c]ounties operating under county charters shall have all powers of local self-government not 
inconsistent with general law, or with special law approved by vote of the electors. The 
governing body of a county operating under a charter may enact county ordinances not 
inconsistent with general law.”59 

Florida Statutes expound on these Constitutional provisions. First, Section 166.021(1), Florida 
Statutes, states “municipalities shall have the governmental, corporate, and proprietary powers to 
enable them to conduct municipal government, perform municipal functions, and render 

                                                
58 FLA. CONST. art. VIII, § 2(b) 
59 FLA. CONST. art. VIII, § 1(g) 
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municipal services, and may exercise any power for municipal purposes, except when expressly 
prohibited by law.”60 

Second, Section 125.86, Florida Statutes, states that charter counties have the power to “[a]dopt, 
pursuant to the provisions of the charter, such ordinances of countywide force and effect as are 
necessary for the health, safety, and welfare of the residents”61 and “[a]ll other powers of local 
self-government not inconsistent with general law as recognized by the Constitution and laws of 
the state and which have not been limited by the county charter.”62 

B. Express and implied preemption 

That Florida cities and charter counties have home rule powers means these local governments 
may adopt any ordinance for municipal purposes unless otherwise preempted. State preemption 
is the limitation of local government authority in an area by the state.63 The Florida Supreme 
Court has identified two distinct kinds of preemption: express and implied preemption.64 

Express preemption is an explicit legislative statement that a local government cannot exercise 
certain authority. The Florida Supreme Court has said, “[e]xpress preemption of a field by the 
Legislature must be accomplished by clear language stating that intent.”65 Moreover, “[i]n cases 
where the Legislature expressly or specifically preempts an area, there is no problem with 
ascertaining what the Legislature intended.”66 Therefore, express preemption is neither implied 
nor inferred.67 

Implied preemption is a court’s gleaning of legislative intent in the absence of an explicit 
statement of preemption.68 This form of preemption rests on the judicial understanding that the 
legislature may override local action if that action conflicts with state law.69 In this context, local 
laws conflict with state law when the local ordinance cannot coexist with the state legislation 
without frustrating its purpose.70 Because of this relatively narrow meaning of conflict, the mere 
fact that local legislation addresses similar subject matter as that state legislation does not result 
in implied preemption.71 

                                                
60 FLA. STAT. § 166.021(1) (2014) 
61 FLA. STAT. § 125.86(7) (2014) 
62 FLA. STAT. §125.86(8) (2014) 
63 Judge James R. Wolf & Sarah Harley Bolinder, The Effectiveness of Home Rule: A Preemption and Conflict 
Analysis, 83 Fla. B.J. 92, 92 (2009). 
64 Sarasota Alliance For Fair Elections, Inc. v. Browning, 28 So. 3d 880, 886 (Fla. 2010). 
65 Id. 
66 Id. 
67 Id. 
68 Judge James R. Wolf & Sarah Harley Bolinder, supra note 63 at 93. 
69 Id. 
70 Id. (citing Shetler v. State, 681 So. 2d 730 (Fla. 2d D.C.A. 1996)). 
71 Judge James R. Wolf & Sarah Harley Bolinder, supra note 63 at 93. 
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C. Preemption in the context of energy conservation ordinances 

Energy conservation ordinances create affirmative obligations on the owners of existing 
structures to make energy efficiency upgrades to those structures. The Florida Constitution does 
not preempt local governments from regulating this subject matter.72 Therefore, the remainder of 
the memorandum addresses possible sources of express and implied preemption in Florida 
Statutes.73 

1. The Florida Building Code background 

The Florida Building Code is a single statewide code based on national model codes and 
consensus standards, amended for Florida specific needs for the design and construction of 
buildings. The Florida Building Commission drafts and updates each version of the Florida 
Building Code to make the local building process more efficient, increase accountability, bring 
new and safer products to the market, increase consumer confidence, and better protect the 
residents of this natural-disaster prone state.74 In adopting the Florida Building Code, Florida 
replaced a patchwork of codes and regulations that were developed, amended, administered and 
enforced by more than 400 local jurisdictions and state agencies with building code regulation 
responsibilities.75 The code comprises nine individual volumes including Energy Conservation. 

2. Legislative adoption of Florida Building Code 

Florida Statutes direct the Florida Building Commission to “adopt, by rule … the Florida 
Building Code which shall contain or incorporate by reference all laws and rules which pertain to 
and govern the design, construction, erection, alteration, modification, repair, and demolition of 
public and private buildings, structures, and facilities and enforcement of such laws and rules.”76 

Regarding the scope of the code’s application, Section 553.73(13), Florida Statutes, provides 
that the 

Florida Building Code does not apply to, and no code enforcement action shall be 
brought with respect to, zoning requirements, land use requirements, and owner 
specifications or programmatic requirements which do not pertain to and govern 
the design, construction, erection, alteration, modification, repair, or demolition of 
public or private buildings, structures, or facilities or to programmatic 
requirements that do not pertain to enforcement of the Florida Building Code.77 

                                                
72 FLA. CONST. art. VIII, § 2(b) 
73 Note that while the charter of any charter county might preempt adoption of an energy conservation ordinance, 
this memorandum does not review any county charter. Rather, this memorandum is limited to reviewing possible 
preemption under state law. 
74 Florida Building Codes and Standards (Dec. 3, 2014), 
http://www.myfloridalicense.com/dbpr/bcs/buildingcode.html. 
75 Id. 
76 FLA. STAT. § 553.73(1)(a) (2014) 
77 FLA. STAT. § 553.73(13) (2014) 
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Together these requirements express the legislature’s intent for the Florida Building Code to 
apply to all aspects of the construction of buildings but to not apply to planning functions—such 
as land use and zoning—or to programmatic requirements. This division splits the areas of the 
code’s application generally into building construction, where the code applies, and building use, 
where the code does not apply. 

3. Scope and intent of Florida Building Code 

The Energy Conservation Volume of the Florida Building Code identifies itself as “a statewide 
uniform code” which “shall not be made more stringent or lenient by local government.”78 This 
language is clearly express preemption that reserves to the Florida Building Code regulation of 
its subject matter. 

That scope, however, is paired with this intent: 

This code shall regulate the design and construction of buildings for the effective 
use of energy. This code is intended to provide flexibility to permit the use of 
innovative approaches and techniques to achieve the effective use of energy. This 
code is not intended to abridge safety, health or environmental requirements 
contained in other applicable codes or ordinances.79 

Further, the Energy Conservation volume endorses alternate materials and alternate methods of 
construction, design and insulating systems saying: 

This code is not intended to prevent the use of any material, method of 
construction, design or insulating system not specifically prescribed herein, 
provided that such construction, design or insulating system has been approved by 
the code official as meeting the intent of this code. Nationally recognized energy 
analysis procedures may be used to demonstrate that the building, or component 
thereof, will use less energy than a code compliant building (or building 
component) of the same configuration.80 

Clearly, the Florida Building Code anticipates local governments applying the code in 
conjunction with other programs that affect the energy efficiency of buildings. While these 
programs cannot alter the requirements of the code itself, they may permissibly approach the 
challenge of ensuring an energy efficient building stock through methods or programs the 
Florida Building Code does not anticipate. 

4. Energy conservation ordinances 

As previously stated, an energy conservation ordinance creates an affirmative requirement that 
owners of existing housing upgrade their property to ensure energy efficiency and conservative 

                                                
78 Florida Building Code, Energy Conservation Volume, section 101.2 
79 Florida Building Code, Energy Conservation Volume, section 101.3 
80 Florida Building Code, Energy Conservation Volume, section 102.1 
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water usage. These ordinances apply to existing structures upon some occurrence such as the sale 
or lease of the regulated property. When triggered, energy conservation ordinances then require 
property owners to meet either prescriptively or comprehensively defined energy efficiency 
standards. Prescriptive standards state explicitly what energy conservation measures a property 
will implement. Comprehensive standards provide some energy efficiency standard a property 
must meet using the property owner’s choice of energy conservation measures. 

The intent of an energy conservation ordinance is to 

reduce the amount that tenants and homeowners pay in utility bills, reduce the 
emissions of greenhouse gases, reduce the community’s susceptibility to energy 
price fluctuations, improve air quality by reducing the emissions of criteria 
pollutants associated with coal (from electricity) and natural gas combustion, and 
improve the comfort and livability of a living space by reducing drafts and heat 
imbalances.81 

In short, energy conservation ordinances are an innovative regulatory solution to the public 
policy problem that some existing residential buildings do not meet the energy efficiency 
standards of the Florida Building Code. 

a. Florida Statutes do not preempt local governments from adopting programmatic regulations 
like energy conservation ordinances 

This section applies the express and implied preemption tests to the Florida Statutes provisions 
discussed in section III.C.2. of this memorandum. The Florida Legislature provides for the 
adoption of the Florida Building Code to regulate the “design, construction, erection, alteration, 
modification, repair, and demolition” of buildings.82 The Legislature also provides that local 
governments are not preempted from adopting “zoning requirements, land use requirements,” 
and “programmatic requirements.”83 

Express preemption is an explicit legislative statement, made in clear language stating legislative 
intent, that a local government cannot exercise certain authority. Florida Statutes do not 
explicitly state that local governments cannot regulate the energy and water efficiency of 
buildings. Therefore, the legislature has not expressly preempted local governments from 
adopting energy conservation ordinances. 

Implied preemption exists where local government regulation and state regulation of the same 
subject matter cannot coexist because the local government regulation frustrates the purpose of 
the state regulation. Local government adoption of energy conservation ordinances would not 

                                                
81 U.S. Dep’t of Energy, Leasing & Split Incentive available at  
http://www4.eere.energy.gov/alliance/activities/market-solutions-teams/leasing-split-incentive 
82 FLA. STAT. § 553.73(1)(a) (2014) 
83 FLA. STAT. § 553.73(13) (2014) 
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frustrate the purpose of Florida Statutes because these ordinances are the type of programmatic 
regulations anticipated by and allowed by Florida Statutes. 

Programmatic standards regulate the ongoing management of a structure to achieve a 
community’s goal—such as reduced energy consumption. If achieving that goal requires the 
design, construction, erection, alteration, modification, repair, or demolition of a regulated 
building, those activities remain within the purview of state law. This framework, where a local 
government programmatic regulation works in conjunction with the Florida Building Code—
mirrors how many common local government ordinances function. 

For example, when applying use regulations, a local government may require a property owner 
to change the use of his or her property to residential from commercial. Such a change would 
almost certainly require renovation of the building. Nonetheless, Florida law does not preempt 
local governments from so changing use simply because the Florida Building Code would 
regulate that renovation. 

b. Energy conservation ordinances do not frustrate the intent of the Florida Building Code, but 
local governments should take care not to adopt energy conservation measures more stringent or 
lenient than the Florida Building Code 

This section applies the express and implied preemption tests to the Florida Building Code 
provisions discussed in section III.C.3. of this memorandum. The Florida Building Code clearly 
states that local governments may not adopt building regulations which are more stringent or 
lenient than the Florida Building Code. The code also anticipates that local governments will 
apply it in conjunction with innovative programs to encourage energy efficiency and alternative 
methods to achieve energy efficiency standards. 

Express preemption is an explicit statement that a local government cannot exercise certain 
authority. The Florida Building Code therefore expressly preempts local governments from 
adopting regulations which are more stringent or lenient than the Florida Building Code. To 
avoid invalidation due to preemption when drafting an energy conservation ordinance, local 
governments should ensure that prescribed energy conservation measures are not more stringent 
or lenient than the Florida Building Code. One practical approach to avoid conflicting with the 
Florida Building Code’s express preemption is to identify prescriptive energy conservation 
measures by referencing the Florida Building Code. 

Implied preemption exists where local government regulation and state regulation of the same 
subject matter cannot coexist because the local government regulation frustrates the purpose of 
the state regulation. Local government energy conservation ordinances avoid frustrating the 
purposes of the Florida Building Code by applying to properties on the occurrence of some 
trigger that is different than those which trigger the Florida Building Code. 

For example, property owners must comply with the Florida Building when conducting 
permitted design, construction, erection, alteration, modification, repair, and demolition work. 
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Energy conservation ordinances, instead, apply to structures at time of lease or sale. Therefore, 
energy conservation ordinances work alongside of, and do not conflict with, building codes. The 
Florida Building Code anticipates being applied parallel to this sort of regulation. 

D. Conclusion 

Florida Law probably does not preempt Florida local governments from adopting energy 
conservation ordinances. Because energy conservation ordinances do not create building 
standards, but are a programmatic requirement, Section 553.73(13), Florida Statutes, does not 
preempt these ordinances. The drafters of an energy conservation ordinance should be careful not 
to create energy conservation measures which are more stringent or more lenient than the Florida 
Building Code. Doing so might violate the Florida Building Code’s express preemption of local 
government building standards which differ from the Florida Building Code. Finally, local 
government energy conservation ordinances would not frustrate the purposes of the Florida 
Building Code but would effectively work alongside the code. 
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ORDINANCE NO. ____ 1!
 2!
 3!

AN ORDINANCE OF THE CITY OF GAINESVILLE, FLORIDA, 4!
RELATING TO ADDING ENERGY EFFICIENCY 5!
REQUIREMENTS TO CHAPTER 13, ARTICLE II, HOUSING 6!
CODE; MAKING FINDINGS OF FACT; AMENDING SECTION 7!
13-16 TO PROVIDE FINDINGS OF FACT AND DECLARATION 8!
OF NECESSITY, AMENDING SECTION 13-19 TO PROVIDE 9!
DEFINITIONS; AND ADDING DIVISION 13 ENERGY 10!
CONSERVATION; PROVIDING A SEVERABILITY CLAUSE; 11!
PROVIDING A REPEALING CLAUSE; AND PROVIDING AN 12!
IMMEDIATE EFFECTIVE DATE.  13!

 14!
WHEREAS, at least 10 days’ notice has been given once by publication in a 15!

newspaper of general circulation notifying the public of this proposed ordinance and of a 16!

public hearing to be held in the City Commission Auditorium, City Hall, City of Gainesville; 17!

and 18!

WHEREAS, the Public Hearings were held pursuant to the published notice 19!

described at which hearings the parties in interest and all others had an opportunity to be and 20!

were, in fact, heard. 21!

WHEREAS, there exist in the city of Gainesville numerous dwellings which are 22!

substandard due to the lack of adequate insulation and other thermal performance defects that 23!

cause the inefficient use of electricity to heat and cool the dwellings which may compromise 24!

the public health, safety and welfare; and 25!

WHEREAS, the City of Gainesville through Gainesville Regional Utilities is the 26!

provider of electric power and natural gas for heating, cooling and lighting to residents 27!

within the city limits and in the GRU service territory in Alachua County, and as such has a 28!

significant and legitimate governmental interest in mandating energy efficiency; and 29!
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WHEREAS, the City of Gainesville through Gainesville Regional Utilities offers 30!

rebates to property owners to help them manage energy use and save money including the 31!

Low-income energy Efficiency Program for low-income property owners; and 32!

WHEREAS, rebates are an insufficient economic incentive to maintain a structure in 33!

an energy efficient state when a property owner does not pay the cost of utility services; and 34!

WHEREAS, forty-seven percent of residents in the City of Gainesville rent their 35!

residential units and property owners typically do not pay the cost of utility services, and 36!

WHEREAS, Chapter 4 – Residential Energy Conservation of the 2010 Florida Building 37!

Code: Energy Conservation provides energy conservation standards for residential structures; 38!

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF 39!

THE CITY OF GAINESVILLE, FLORIDA: 40!

Section 1. The aforementioned findings are adopted by the City Commission of the 41!

City of Gainesville, Florida. 42!

Section 2. Sec. 13-16 of Chapter 13 of the Gainesville Code of Ordinances is hereby 43!

amended to read as set forth below. 44!

Sec. 13-16. Findings of fact and declaration of necessity. 45!

The city commission finds the following: 46!

(1) Existence of conditions. Premises exist within the city containing blighted 47!

dwellings or other structures intended for human habitation, and such dwellings or other 48!

structures are blighted because of faulty design or construction or failure to keep them in a 49!

proper state of repair or lack of proper sanitary facilities or lack of adequate heat, light, 50!

insulation or ventilation, or improper management or any combination of these factors as a 51!

result of which such buildings or structures have become deteriorated, dilapidated, neglected, 52!
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overcrowded with occupants, energy inefficient or unsanitary as to be unfit for human 53!

habitation, thereby imperiling the health, safety or welfare of the occupants thereof or the 54!

inhabitants of the surrounding area. 55!

(2) Results if conditions uncorrected. Such blighted premises, dwellings and other 56!

blighted buildings or other structures contribute to the development of, or increase in, 57!

disease, infant mortality, energy consumption, crime and juvenile delinquency; conditions 58!

existing on such blighted premises cause a drain upon public revenue and impair the efficient 59!

and economical exercise of governmental functions in such areas; and conditions existing on 60!

such blighted premises necessitate excessive and disproportionate expenditure of public 61!

funds for public health, public safety, crime prevention, fire protection, environmental 62!

mitigation for energy production, energy generation or energy purchase, and other public 63!

services. 64!

(3) Necessity to protect public health, safety and welfare. The enactment of this 65!

chapter is necessary to protect the public health, safety and welfare of the people of the city 66!

by establishing minimum standards governing the facilities, utilities, occupancy, repair and 67!

maintenance of buildings and grounds used for human habitation. This chapter is declared to 68!

be remedial and essential to the public interest and welfare, and to this extent it is intended 69!

that this housing code be liberally construed to effectuate the purposes stated herein. 70!

Section 3. Sec. 13-19 of Chapter 13 of the Gainesville Code of Ordinances is hereby 71!

amended to include the definitions set forth below. 72!

Utility services shall mean electric and natural gas services. 73!

Section 4. Chapter 13 of the Gainesville Code of Ordinances is hereby amended to 74!

add a new Division 13. Energy Conservation as set forth below. 75!
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DIVISION 13. Energy Conservation 76!

Sec. 13-195. Energy conservation measures. 77!

Structures without supplied utility services shall meet the standards of Chapter 4 – 78!

Residential Energy Efficiency of the 2010 Florida Building Code: Energy Conservation. 79!

Failure to meet the requirements of this section shall be a minor violation. 80!

Section 5. If any word, phrase clause, paragraph, section or provision of this 81!

ordinance or the application hereof to any person or circumstance is held invalid or 82!

unconstitutional, such finding shall not affect the other provision of applications of the 83!

ordinance which can be given effect without the invalid or unconstitutional provisions or 84!

application, and to this end the provision of this ordinance are declared severable. 85!

Section 6. All ordinances, or parts of ordinances, in conflict herewith are to the extent 86!

of such conflict hereby repealed. 87!

Section 7. This ordinance shall become effective immediately upon final adoption. 88!

 89!
PASSED AND ADOPTED this ______ day of _________, ______. 90!

 91!
_____________________________ 92!
EDWARD B. BRADDY 93!
MAYOR  94!

 95!
 96!
ATTEST:     Approved as to form and legality  97!
 98!
 99!
 100!
_____________________________  _____________________________ 101!
KURT M. LANNON     NICOLLE M. SHALLEY 102!
CLERK OF THE COMMISSION  CITY ATTORNEY  103!
 104!
 105!
 106!
 107!
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This ordinance passed on first reading _______________.  108!
 109!
This ordinance passed on second reading _______________. 110!




















































































