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P.O. Box480 
Station 11, 32827-0490 

Dear Mayor Poe: 

Aa you know, City of Gain•vllle II one tlforty-faur Florida leal govemmentl that hal 
enacted a local Human Rlghta Ordin8nce rHRo-), prohibiting dlecrlmination, that il 
both more protactlva and more Inclusive than Florfda ltate 181 • eat forth In lhe 
Florida Civil Rfghta /ld. rFCRA1. The Florida Sup,.,. Court hM long held Md 
eltabllehed that local govemmentl have the condtutlanal power to enact tt.e antl­
dlacrimlnatlan onllnancea, and that local HROa auch ae youre.are not p1W8mpted by 
theFCRA. 

Delpite thla long altabllahed rule, a Circuit Court Judge In Orange County, Florida hal 
found that the Orange County HRO, which II IUbltantlally limO• to youra, II 
p,..,pted by the FCRA.·The caeela Yanea v. 0 c Food & EJeverege, LLC, c-No. 
18-CA..0035~. In that caee, the female plalntlffa alleged that an entertainment 
venue'• policy of refu1lng to admit femal• unaccompanied by melee violated the 
Orange COUnty HR0'1 prohibition agalnlt gender dlacrlmlnallon. Refu1lng to take up 
the merlta of the caee, the Circuit COUrt judge found that the Orange County HRO wa 
Impliedly preemptld by the FCRA taecat.e the HRO did not require PlalntlftS to 
exhault the ldmlniltr'llliw prerequllltel enunwatad In the FCRA. The Circuit Court 
order 11 attached here. 

The Cln::ult Court order Ia cunantly the subject of an appeal In Florkla'e Fifth Dlltrlct 
Court of Appeall. If the Circuit Court order wera to be alllnned, all forty-four ~I 
HRO. In Florida would be In peril of being Invalidated. Thit II bec~~uee an appella18 
ruing th8t the FCRA lmpledly praanpta locel HRO. would arguably apply to 8U forty­
four HRO.Itatewlde. 

The City of Miami Beach II working In cloee atndllglc partnerehlp with Orange County 
to craft an emlcu8 CUI'Iae brief that rwpreeenll the clear and unified voice of Florida 
local govemmenta in 1upport of the local authority to enact HRO. to prohibit lnvldlou• 
dllcrtmlnatlon. 

We now lnvlla oth• Flortda cltieland counliel that hiMt enacted HRO. to llgn on to 
thla amlcua brief In order to clearly l8t forth thlll we have • ltrang govemmental 
lnterelt In flghttng dllcrtrnlnatlon and that we have the authority to do 10. We are 



aklng that each municipal govemrnent that hu ... cted an HRO join .,. In thllllngle 
unlfted loclll govemment am/Qua brief. 

The em/cui brief, Which II currently being drafted, explains how local govemmenta 
haw 1 atrong lmer.t In ftghtlng dllcrlmlnation, that • have always had the local 
home rule authortty to do 10, and thllt thll authority II not p.-rnptad by the FCRA. 

In ord• to 1lgn on to the brief, almply follow whatever pi'OCidure llapproprlll8 for 
your jurlldlctlon In order to authorlza algnlng on to the amlcua brtaf. Typically, a city or 
county council or comrnlaalon will elmply paes 1 motion or reeolutlon authorizing the 
City of Miami Beach to add your name to the lilt of partlel filing the brief. Th .. II no 
financial Impact or alalf oonmttment U80CIIted wlttlalgnlng on. There II no need to 
Independently draft or file any brtef or document In the Clll. I also alllioh our 
commlallon memorandum, • a qgell:ed templata. 

Plllee do not helitate to contact me at (305) 873-7470 ext. 8521 or bye-man at 
robertroaenwakl@mlaml~hfi.goy, or Faroaha And•heva at (306) 873-7470 ext. 
8458 or by •mall at faroatanda..h v.Mmilmi~IIChfl.goy, for addlllonallnformlltlon. 

Slnaerely, 

Robert F~ Rosenwald, Jr. 

Robert F. Roaenwald, Jr. 
FlnJt Allllfant City Attomey 

RFR/ym 

Attactmenta 
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ANITA Y ANE8 and 
BRITJ'ANY SMITH, 

v. 

0 C FOOD lc BEVER.AOE. LLC, 
dlb/11 RACHBL 'S, and WEST PALM 
BEACH FOOD AND BEVERAGE, LLC, 
dlbla RACHEL'S ADULT ENTBRTAlNMENT 
AND STEAXHOUSE. 

Defimdatl. 

----------------------~' 

IN 1liE CIRCUIT COURT OF THE 
NIN11I JUDICIAL CfR.CUIT, IN AND 
FOR. ORANGE COUNTY, FLORIDA 

CASE NO.: 2018-CA..Q035~0 

.. 

OIDQ GRAN'[ll!G DEfiNDANTS' •COMPOSITE MRJ.'ION TO DISMISS 
COMPLAINT BAUD APRIL t, Hlr 

.1111 
ORDP. DIIMH§II!C THI PLAINTU'f'S' COMPLAINT WITHOL]' PREIUDICI .. 

THIS MA TI'D C:ame before tba CoUrt for a Marina on j~UI!')' 24, 2019 upon the 

"Composite Motion 1o Dilmiu Complaint Dated April 6, 2011," filed on May 25, 2011. The 

Ccnat. baviDa coaaidencl the Madan. case law, ad llpDIIItl of COUDIII, ftDda u follows: 

RELEVANT FACI'S AND PROCEDURAL HlsTOR.Y 

lbisiiCticm lr'll11 from the Plaintifra' vi1it to the llefcndards' place of bulinea, wherein 

tbe PJiiatif&, two women. were told lhat they were noc allowed to enter tbe premi• UDlaa 

accompaied by a male complftioa. The PIIIDdffa filed their Complaint baed on unlawtW 

discrimination punuat to leCiion 22-42 of the Onnae County Code: 

(1) h is 1 violation of this anlclc for 1 penon who own1 or opcntes • place of 
public KCOmmodation, Whether perJOnllly or throuah the action~ of an employee 
or iDdependeDt cordriCtOt, to daly or ref\ue to another iadividull tbe full IDd 
equal CJioyment of the tacilitiea IDd .-vices of IDY place of public 



MlCC)!nnM)detiOD 011 tDo buiJ oflbat IDdiYidual'sap, race. color, reli&ion, DldODIJ 
oriJiD, clillbility, maritalltatus. timiHilltatUI, sa. ar sexual orieDtatlon. 

(b) It il 1 Violation of thiJ article Cor a penon who owu or operate~ a placo of 
public ICCOIDIIIOCIIII either pcnaaaUy or lbrouah 1he IICtlau of • employee or 
tadepeDcleat CODtl'lciDr, to cllsplay or publilb lillY written communication which ia 
to the effect that lilY of the facilities llld/or semen of a pliCCI of public 
ICCOIIIJDOdmiOft wW be denied to Ill)' indi'Vidual or tbll my such lDdlvldual II 
unwelcome, objecliolllble or uaaccep~able beca1111 of dw lndlvictaal'l age. rw:e, 
color, N.liaion, nattcmal oriain, dillbillty, madtallbltUI, limiHallfatul. ~a, or 
sexual orientatiOD. 

1'lle Det'endlntl ftled tbelr ·•Composite Motion to Disrnles Compllial Da1lld April 6. 

2018,"11Juina tUt the Complaint should be dilllliaed becaulc the Pllintif'fl failed to ltlte I 

CIUIO of llCtloJa beclllle they should haw filed suit vader Cblpter 760, Florida Statute~ (20 18) 

.. tban tbe local ordiMncc, ne Court t.ard the Motioft on January 24, 2019: this Order 

tbllows. 

AJ-L\LYIIS AND RuLING 

"A motion to dlsmiu tats whether the plaintift' has stated a CIUIC of action." !Jill "· ·- . . . 
• • I 

btt:llt.llt RINr MatDrllll HD.tp., 171 So. 2cl 1030, 1032 (Fla. 4th DCA 2001). Fu&tfwn»are, 

"[w]hell determiaiq the rner1ta of a motioa to diamiu, tbe trial court's c:cmllidcration ialimitad to 

1he four camen or the complaint. the llleptioas of which m•t be ICCiptecl u lniD and 

considered In tblliaht molt favorable to the aonmoviq party!' /d.;'"· •·&· SolorztiiiD "· Flr81 

Ulrlor~ A1t1r4 Corp., 896 Sa. 2d 847. 149 (Fla. 4th DCA 200,); T~or v. City of Rlvtn Blach, 

101 So. 2d 259, 262 (Fla. 4th DCA 2001); Stsnwa v. ~Motor Co. of Fort /.mltMrtltllw, 712 

Sa. 2d 489, 495 (Fla. 4th DCA 2001): Boll v. Slate FtJI'tlll Mut. hv. Co., 679 Sa. 2d. 836, 837 

(Fla. 2d DCA 1996) (iDdicatma that a motion to clilmia it ct.iped to test the lcpliUftlcieacy 

of • camplaiDt, DOt to determine i11ua of fact). 
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The Defmdmu raise two IIIJUDientl.far dismiual in their Motion: (1) the Plaintiffs fail 

to state a C&UIC of action because they predicated their Complaint on Orqc Ccnmty Code 

SectiODI22-4 ancl22--42. rather thaD Chapter 760, Florida Statuta (20 18). IDd the Plaintiff~ have 

not complied with Chapt.ar 760'1 condition~ pn:cadenti and (2) - Court is without pcnoaa1 

atiJ3/or subject matter jurl.Uctiao over West Palm Belch Food IDd Bevcraae, LLC. becaue It 

does DOt O'Wn or operate I busiuels in 0ranae County, Florida. The PlaiDtift'l rupoad that the 

OriDp CouDty Code i• conltitutioaal and il .aat preempted by the statute, and the Dofeadantl 

ha~ failed to tlkc the necaury steps to chaJlen1e the col11titutionality of the local ordinance. 

"Local ontlauca are laferlor to dae llw1 of llae ltate aDd must not coa.tlict with any 

COiltrolting provision of a ltltUtc." P,_,to• of Brna1YI. /l'IC. v. JhWll'd Ct,y., 3 So. 3d 309, 314 

(Fla. 2008) (citma 77loMar "· Stm•, 614 So. 2d 468,470 (FIL 1993)) (emphaiald.ded).lt is true 

thll Florida COUDties are atven braid authority to ca.act lGcal ordi!umca. but the legislature can 

Preen~J'l that ~ty ei~ exprculy or by implication. Pllllntom of qllltrWtlt,, IIIC. "· 
. .. ' 

PilwRu Cty., 894 So. 2cl lOJ I, 1011 (Fla. 2d DCA 200!). ••Preemption by 1tate taw, however, 

need not be explicit 10 loas 11 it il clear that the lcaislaturc hal clearly preempted local 

reauldoa. of the 1ubject." Mao• v. City of Awlllllrtl, 147 So. 3d 492, 49S (Fla. 2014). "lmpllad 

preemption is found where the state leptatiw s:beme of replaticm is pervuive IDd the local 

leaialatioo wouJcl present the danpr of ccmi1lct with lblt pervuive rasulatm'Y ICbcme." /d. 

When micwiDa C .. pter 760, Florida S1atulel (2011). it became• cle~r that the 

teaillature crafted a compnlbeuive ICbeme iD which a penon can seck telief from unlawftal 

diJcriminatioa. Tbc chapter includes a 1ection on the pui1XtiC of the law, how it is enforced, ll1d 

remedicL Sn pfltrally PIL Stat.lf760.01, 760.021, 760.07 (2018). While the statutes do aot 

explicitly •tate that any local ordinance is preempted, when examinins the cbapter u a whole, it 
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appem thll it is intended to be a complete structun: for litiplina dilcrlminllion cua. such a 

allcacd heN. Additionally. u the DcfeudanD note. Chlplcr 760 requira that a party exhlult aU 

of hltlbcr ldministrldve remedies, whcreu the ordi11111ee makes DO such provision. Tbe Court 

therefore q~ee~ with die Defendllltl that the Plaintift'l must seek zeliel under Chapter 760, and 

the ComplaiDt. must be dismissed.1 

Accorcliqly, it it hereby ORDERED AND ADJUDGED that the Defcncllnts" Motion b 

GRANTED. The Plaintiffl' Complaint is DISMISSED wltboul pre,J•dlce. The Plaintiffs shall 

file a IIIICDded Complaint withiD 20 days of' the Hndidon of this Order, and the Defeaclaat lhall 

ftle ID)' retp011lve pleadinp withiD 20 days after 1hat. 

DONE AND ORDERED in Chabcn, at Orlando. Orange Colml)·. florida, on this~ 

day ofl!fllt, 21119. 
~, Q! 

-
KEITH A. CARSTEN 
ClrnltJudp 

CIBDDCAJ'E Of SERVICE 

I HEREBY CERTtn' tbal on V~ d 0 . 2019.. a true IIICI ICCIII'Ite 
copy of the rorcaoilll wu e-ftled u1ina ttr:ECF fllina l)'ltem, which will Mild notice to 
all counael of record. 

~1~~ 
~ 
Judicial Aailtaat 

1 8ec111M the Court ha dflmiued the Campta ill Ill 4IJdMy on oth-=r .-. It declina to lddrla a. 
De,...' j.tldtctlonll .. ument u to Wett PUn a.:b •ciBIVIfiBj• LLC. 

4of4 



OFFICI Of nil eiiY AnottNEY' 

MUL AOUU. Cln' A1TOINEY COMMISSION MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

Honot"'ble Mayor and Members of the City Commlulon 
Jimmy L. Mor~lla, City Mlnapr f\ (\. I__,-· 
Raul J. AgYia, City - e:*? ~ \ 
Slptamblr 11' 2018 

·• 
A REIOLunoN OF THE MAYOR AND CITY COMMIIIION OF THE CITY OF 
MIAMI BEACH, FLORIDA, DIRI!CTING THE CITY ATTORNEY TO lEEK 
L!AVI OF COURT TO APPEAR AI AMICUS CURIAE AND FILE A IRII!F IN 
SUPPORT OF THE PLAINTIPFIIN MY APPEAL OF A TRIAL COURT ORDIR 
IN YANR V. 0 C FOOD & UVMAGS.. U.C ( CAIE NO. ta.cA-OOSII4.Q), 
WHICH FOUND THAT THI ORANGE COUNTY HUMAN RIGHTI OIIIDINANCI! 
WAS PREEIIPTED BY THE FLORIDA CML RIGHTS ACT. 

n. attached ReaDlution iiiUbmltled for canaiderltlon by the U.yor and Cly Commfllion at the 
Septemblr 11, 2019 City Commtulon maeting. The Relolutlon ilapon101'8d by Cammiaaioner 
Michael Gcangora and CCHpOniCrecl ~ Mayor Dan Glllber. 

On Aprii'G; 2018, PlalntnrS, Anjtll Vanea and Brlttney Smith.' (•Pialntfffl•), filed a coinptalnt In 
Orlnge County Circuit Court ~ga!nlt 0 C Faact & Beventge, LLC., d/b/11 Rlchel'a and Welt Palm 
Belch Food and Beverage, LLC, dlbla Rachal.. Adult Entertllnment and Stelkhoute 
rDefendant"), lllaglng unlawful dllcrlminltlon on the balta of NX purauant ta OrtnQ8 Caunty'a 
Human RIQhtl Ordinance and Inking Injunctive relief and compenutory damages. 

The action aroM frclm the Plllfntiffl' vtlit to the Defend•ntl' place of bUIIneaa, Wherein the 
Pllintlfl, two women, ware told that they were not lllowed to enter the prernl111 of the 
DefendantB' adult eatllblilhmant unlell accompanied by 1 mall companion. 

In thalr complllnt, Platntm. alleged unlawful dllcrimlndon on the bM of ux, purauant to 
Section 22-42 of the Orange Caunty Coda: 

lee. 22-G. - Prohibition of dllcrtlnlnatlon In public 
lccommodatiGna. 

It 111 vlollltlon of tttlllllticle far a peraon who own• or opetetel a 
plaoe of public acoommodltion, whether peraonally or through the 
ldlane of an employee ar Independent conbldor, to deny or refu• 
to Mather individLIIII the full and ~u.r e~ayment of the facllitial 
and ..vlcee of any pl .. of public accommodltlon on thl balil of 
that Individual'• age, race, calor, rallgfon, natlomi origin. dlubllity, 
marftll atltut, famRill atatua. aex. or I8XUII crlem.tion. 



o I 

• 

Comtnlulon Memtnndum 
SepMmber 11. 2011 
,.,. 2 

DefenciMt filed 1 mouon to dilnUII, arguing that Orange County'l HurNm Rights Ordinance, 
codified In Chlpllr 22 of the OrMge County Coda, II JJN8mpled by the Flartdl Clvft Righll Ad. 
("FCRA1. . 

. . 
On May ~. 2018, the Circuli Court entered an ardor granting the dllmiM~ of the Pllintill' 
complllnt, finding that the FCRA pr.npted Orange Counly'l Human Rlgtu Ordnenca. 

AI the Circuit Caurt'a ruling 1118 I dangeroUI pr8Cident end ieOP&RIIZel the Vlfdty of local 
human ordlnancH ICrOII the ate of Flaridl, including tM City'• Hum1n RIQMI Onfinance, 
CamrnllllcnrGangara hwaby ~ htthe City Cammlltlan direGtthl City Attorney to 11111k 
leNt of court to • .,..... I 81flif:ua CUIIIIe (frilnd of court) end tile • brief In tuppart of the Pllintlfrl 
In the Fifth Di11rtct Court of AJipnll n:lln any IUbseq.-lppllllhiwrtum. • 

RAJFA/Ip 



.. 

RESOLUTION NO.----

A RESOLUTION OF THE MAYOR AND CITY COMMISSION OF 
nE CITY OF MIAMI BEACH, FLORIDA, DIRECnNG THE CITY 
ATTORNEY TO SEEK LEAVE OF COURT TO APPEAR AS 
AMICUS CURIAE AND FILE A BRIEF IN SUPPORT OF THE 
PLAINTIFFS IN ANY APPEAL OF A TRIAL COURT ORDER IN 
YANES V. 0 C FOOD & EVERAGE, LLC ( CAS! NO. 18..CA· 
003114 0), WHICH FOUND THAT THE ORANGE COUNTY 
HUMAN RIGHTS ORDINANCE WAS PREEIIPTED BY THE 
FLORIDA CIVIL RIGHTS ACT. 

wtEREAS. on April e. 2018, Plainllfll. Anita Yanea al)d Britlney Smith 
rPialntttra1, flied a complaint In Orange County Circuit Court agalnlt 0 C Food & 
Beverage, LLC., dlblaJ R8chel's and West Palm Beach Food. and Beverage, LLC, dlbla 
Rachel'• Adult Entartalnmant and Steakhoule rDafendanf'). alleging Clnlawful 
dllcrimlnation on the bale of aex put'luant to Orange County'a Human Rlghta Ordinance 
and ... king Injunctive relief and compenutary dalmlgel; and 

WHI!R!AS, the lawluit waa Initiated atW the Plaintlffl were denied entry to the 
Defendanfe adult lllltllblllhment unlell they Mre aocornpanled by a male companion; 
and 

WHEREAS. In their complaint, Plalntltra argued that the DefendarX'a policy waa In 
violation cf Orqe CountY• Human Rights Ordinance, which prohibita discrimination In 
a place of public accommodation on the balil of ux; and 

WHEREAS. Defendant flied a motion to dilmlla, arguing that the complaint lhoukl 
be dllmilaecl for falure to state a cauee ~action becalM tttelaw8ult ahould have been 
flied under the Florida Civil RigiD Ad rFcRA•) rather than the local human righta 
ordinance, which. Defendant alleged. II preempted by the FCRA; and 

WHEREAS, on May 20, 2018, the Cln:uit Court entered an order granting 1he 
dlsmllul of the Plalntlfa' complaint. ftnding that the FCRA preempted Orange County'a 
Human Rlghtl Ordinance, and that the FCRA provfdel 1 complete structure for litigating 
dlacltminatlon caH~; and 

WHEREAS, the Mayor and City Commllllon -.art that the Circuit Court's order 
d dilmlleal Ia enoneoua and jeopardlzae the valldity of local human ordln~~ncea acron 
the Stal8 d Flot1da, including the Clty'1 own Human Rights Ordinance; and 

WHEREAS, the City of Miami Beach hal alwayt been at the forefront of protecting 
civil rights and hal one of the moet progre.lve and cornpnhtnaive human rights 
ordlnanceeln the country; and 

WHEREAS, ae 1uch, the Mayor and City Cornmiuion d•lre that the City Attorney 
seeklleave of court to appear a lll1lloua cut1ae rfrlend of the court") and file a brief In 
aupport of Plaintrra and In defenle of Orange County's Human Rlghtl Ordlnanca. 



' . 

NOW, THEREFOR!, Bl! IT DULY RESOLVED IV THE MAYOR AND CITY 
COMMIIIION OF THE CrrY OF MIAMI lEACH, FLORIDA. thlt the Mayor and City 
Commllllon henlby direct the City Attorney to IMk 181w af court to IPPMf u emlcua ourlae 
and tilt 1 brW In support of the Pllllntlfrl in the CM1 of. YatJN v. 0 C Food & ,_..,., U.C 
(C.. No. 18-CA-003554-0), which cue found that the Orange County Hwnan RGhtl Ordinance 
wu preemptad by 1he Flortd1 Clv1l Rightl Ad.. 

PASIED AND ADOPTED thll111b dly of September, 2018. 

ATTEST: 
Dan Gelber, Mayor 

• • 
Rafael E. Granado, City Clerk-

(Spcnored by Commlllloner Mlchlll Gongora; COIPOiwcnd by Mayor Dan Gelber) 


