Sec. 30-8.44. - Violations, enforcement and penalties. 
A.  Stormwater management. As regards the provisions of the stormwater management sections of this chapter: 

1.  Stormwater facilities shall function as per the approved final development plan/final plat. Failure to comply with this provision shall be a violation of this Code. 

2.  During construction if the city manager or designee observes that the stormwater facilities are not functioning in accordance with the permitted site plan or subdivision construction design plan, in addition to other remedies provided for in this section, no certificate of occupancy shall be issued until such time as the facilities are corrected and are functioning properly. 

3.  Any stormwater facility that is found by the city manager or designee to be contributing to mosquito control problems is in violation of this article and the property owner shall immediately correct the problem at the owner's expense. 

4.  Prior to construction of a stormwater facility, a pollution prevention plan shall be submitted to the city manager or designee for approval. The pollution prevention plan shall detail specific best management practices for installation on a construction site and that when installed have the net effect of preventing a deposit, obstruction, damage or process problem to any of the city's stormwater management facilities or to the surface waters of the state. If such deposit, obstruction, damage or process problem occurs this occurrence shall be a violation of this article and the property owner shall cause the deposit or obstruction to be immediately removed or cause the damage or process problem to be immediately repaired. 

Discharge from any facility that causes a deposit, obstruction, damage or process problem to any of the city's stormwater management facilities or to the surface waters of the state is a violation of this article and the property owner shall cause the deposit or obstruction to be immediately removed or cause the damage or process problem to be immediately repaired. 

5.  Any temporary or permanent erosion or sedimentation control device that is unable to perform continuous effective control shall be a violation of this article and the property owner shall immediately correct the control device so that it performs continuous effective control. Such correction or repair shall be taken at the owner's expense. 

6.  If an approved maintenance plan is not being adhered to, the property owner shall be in violation of this article and shall immediately resume adherence to the approved maintenance plan. 

7.  Should any person violate the provisions of this section, the city manager or designee shall require the violator to take corrective measures. In the event the violator does not immediately correct the violation, the city may, depending upon the severity of the violation, take the following actions: 

a.  If the city manager or designee finds a violation of this article or a violation of any provision of a property owner's pollution prevention plan, which has been provided to the city, is not immediately rectified, the city manager or designee shall notify the property owner of the violation within five calendar days of inspection and shall give the property owner a reasonable time to correct the violation. Should the violation continue beyond the time specified for correction, the city manager or designee shall issue a notice of violation to the alleged violator and shall notify the code enforcement board to request a hearing. The board, through its clerical staff, shall schedule a hearing, and written notice of such hearing shall be hand delivered or mailed to the property owner as provided in section 2-390 of the Code of Ordinances. In the case of notice provided under subsection 2-390(a), notice shall be given at least seven calendar days in advance of the hearing, not counting the day of the hearing. If the violation is corrected and then recurs or if the violation is not corrected by the time specified for correction by the inspector, the case may be presented to the board even if the violation has been corrected prior to the board hearing. 

b.  Notwithstanding any other provision of this section, if the city manager or designee finds a violation of this article in relation to a city-issued permit or finds a violation of the pollution prevention plan has occurred that presents an imminent risk to the environment, the city manager or designee may issue a cease and desist order for any and all development on the site related to the permit. Any person receiving such an order for cessation of operations shall immediately comply with the requirements thereof. It shall be a violation of this Code for any person to fail to or refuse to comply with a cease and desist order issued once written notice of the cease and desist order is delivered by hand delivery or by certified mail, return receipt requested, to the person to whom the permit is issued. 

If the city manager or designee issues a cease and desist order pursuant to this Code, the property owner shall immediately cease all work on the site until the violation is corrected or mitigated. The property owner shall have the right to appeal to the appropriate reviewing authority the administrative decision of the city manager or designee to issue a cease and desist order and shall show cause why the cease and desist order should be lifted. Any appeal shall not stay the cease and desist order. 

8.  The city manager or designee may enter into consent agreements, assurances or voluntary compliance documents establishing an agreement with any user responsible for noncompliance. Such documents shall include specific action to be taken by the user to correct the noncompliance within the time period as specified in the document. Such documents may provide for judicial enforcement. 

9.  In addition to all remedies provided above, in the event of failure to comply with any requirement of this section or in the event a violation of this section is occurring in the absence of a city-issued permit, the city manager may request the city attorney's office seek injunctive relief in a court of equitable jurisdiction so that the property owner will cease any and all activity on the site. 

10.  The remedies provided in this section shall not be exclusive, and are in addition to any other remedies available to the county, state or federal government; and the city may seek whatever remedies are authorized in Code against any person or user for violating the provisions of this section. 

B.  Landscape and tree management. As regards the provisions of the landscape and tree management sections, the enforcing official shall regularly inspect properties within the city to determine whether the areas devoted to landscape materials are in accordance with the provisions of these sections. Whenever the enforcing official finds any violation of the provisions of the landscape and tree management sections, he/she shall institute enforcement proceedings as follows: 

1.  Notice. The enforcing official shall issue a code violation to the owner of the property which shall be given either by personal delivery or by deposit in the United States mail in an envelope marked certified mail, postage prepaid, addressed to the owner as listed on the current tax assessor's tax roll. The notice of code violation shall include: 

a.  A location of the property either by street address or legal description. 

b.  A statement indicating the nature of the violation and the reason or reasons why the notice of violation is issued. 

c.  A specification of the subsection or subsections of the landscape and tree management sections upon which the notice of violation is based. 

d.  If corrective action will bring the areas devoted to landscape materials into compliance with these sections, a statement of the nature and extent of such action, repairs or alterations necessary to remedy the violation in accordance with the performance standards provided in subsection B.4. of this section. 

e.  If corrective action is necessary for compliance, the city shall specify the time for performing such action, such time not to be less than ten nor more than 90 calendar days. 

f.  The name or names of persons upon whom the notice of violation is served. 

g.  A statement advising that the city may institute legal proceedings as provided herein. 

h.  A statement advising of the procedures available for review of the action of the enforcing official as set out in article III and section 30-8.11. 

2.  Appeals and variances. An appeal to the appropriate reviewing authority of the decision of the enforcing official or a petition for variance as provided in this chapter, if applicable, shall operate to stay further proceedings by the enforcing official until final disposition. 

3.  Failure to comply. If corrective action is not taken within the time specified in the notice of violation, or if an appeal is taken and corrective action is not taken in accordance with the decision of the appropriate reviewing authority, then the enforcing official may institute further proceedings as provided by the enforcement provisions of this chapter. 

4.  Performance standards. Performance standards for regulated trees shall be as follows: 

a.  Purpose. In order to assist the enforcing official, the code enforcement board and/or appropriate judicial forum in remedying a violation of the landscape and tree management sections of this article and ordering appropriate corrective action against any violation of these sections, there are adopted the following performance standards which meet the objectives of these sections. 

b.  Minimum requirements. 

i.  A tree that was established in compliance with a development order but which has been removed from the site or has died shall be replaced with a tree that meets the requirements of this article. The species should be the same as specified on the approved landscaping plan. If a different species is desired, it shall fill the required function - for example, a small flowering tree cannot replace a high quality shade tree. Whenever required street trees are removed to allow for infrastructure improvement projects along a street, they shall be replaced by the entity responsible for the improvement project. 

ii.  High quality trees shall be used as mitigation trees for any trees that were removed without a permit. Mitigation trees should be planted on site in all the locations that would be required by code to bring the landscaping into compliance with current standards have been filled. The remainder of the mitigation trees may, as determined by the city manager or designee, be established on other appropriate sites within the city limits or may be given to the city tree-planting program. 

iii.  All replacement or mitigation trees shall be nursery-grown trees. They may be balled and burlapped, tree spaded or containerized. 

iv.  Replacement or mitigation trees shall be located in approximately the same location as the regulated tree that has died or has been removed from the site, unless such location does not meet utility separation requirements or would conflict with other requirements in the chapter in which event the location shall be determined by the city manager or designee. 

v.  Replacement or mitigation trees may only be planted during the months of November through March, unless the trees are containerized or the site is served by an automatic irrigation system. 

vi.  If a regulated tree is removed without a permit, then the required mitigation shall be double what is required as in mitigation in this article. If the condition of the tree cannot be determined from the remaining debris, stump, or other documentation, it shall be assumed that the tree removed without a permit was in fair or better condition. 

5.  Reinspection. The enforcing official shall inspect the property upon completion of all corrective action or order issued pursuant to the landscape and tree management sections of this article to determine compliance. The enforcing official shall then reinspect the property approximately one month thereafter and then at four-month intervals to ensure compliance. If at any time the enforcing official determines that the corrective action is not successful, he/she shall notify the owner and/or resident of the property as provided in subsection B.1. of this section. 

C.  Surface waters and wetlands; natural and archaeological resources. The city manager or designee shall be responsible for the enforcement of these regulations. Should any person violate the provisions of the surface waters and wetlands or the natural and archaeological resources sections of this chapter, in addition to the provisions, requirements, and penalties stated at article I, division 2 of this chapter, the city will require appropriate corrective measures be taken by the violator. In the event the violation is not corrected by the violator, the city may, depending upon the severity of the violation, take the following actions: 

1.  For a violation of any condition imposed pursuant to a permit or for a violation of the provisions of the surface waters and wetlands or the natural and archaeological resources sections of this chapter, the city manager or designee may revoke, in whole or in part, any permit issued pursuant to this Code. In the event the city manager or designee chooses to revoke a permit, written notice of the intent of the city manager or designee to revoke such permit shall be provided to the property owner, setting forth the specific reasons for the revocation. The property owner shall have the right to appear before the city manager at a time and date specified in such notice to show cause why the permit issued to the owner should not be immediately revoked. 

2.  If the city manager or designee determines to revoke a permit issued pursuant to this Code, after the notice and appearance procedure as provided in subparagraph a., above, the property owner shall immediately cease all work on the site until the violation is corrected or mitigated. The property owner shall have the right to appeal the administrative decision of the city manager to the appropriate reviewing authority and shall show cause why the permit issued to the owner should be reinstated. 

3.  If the city manager or designee determines an imminent risk to the environment or natural and archaeological resources exists due to a violation of conditions imposed pursuant to the permit or due to a violation of the provisions of the surface waters and wetlands or the natural and archaeological resources sections of this chapter, the city manager or designee may issue a cease and desist order for any and all development on the site. Any person receiving such an order for cessation of operations shall immediately comply with the requirements thereof. It shall be a violation of this Code for any person to fail to or refuse to comply with a cease and desist order issued once written notice of the cease and desist order is delivered by hand delivery or by certified mail, return receipt requested, to the person to whom the permit is issued or, in the absence of a permit, to the owner of the property. 

4.  For any site where work has commenced and a permit has not been obtained but is required pursuant to this Code, the city manager or designee may issue a cease and desist order for any and all development on the site. Any person receiving such an order for cessation of operations shall immediately comply with the requirements thereof. It shall be a violation of this Code for any person to fail to or refuse to comply with a cease and desist order issued once written notice of the cease and desist order is delivered by hand delivery or by certified mail, return receipt requested, to the person to whom the permit is issued or, in the absence of a permit, to the owner of the property. 

5.  In the event of failure to comply with the revocation of a permit or a cease and desist order or in the event of failure to comply with the surface waters and wetlands or the natural and archaeological resources sections of this chapter or in the event a violation of these sections is occurring in the absence of a city-issued permit, the city manager may request the city attorney's office seek injunctive or declaratory relief in a court of equitable jurisdiction so that the property owner will cease any and all activity on the site. 

6.  The city manager or designee may enter into consent agreements, assurances or voluntary compliance documents establishing an agreement with any property owner responsible for noncompliance, subject to approval by the city attorney as to form and legality. Such documents shall include specific action to be taken by the property owner to correct the noncompliance within the time period as specified in the document. Such documents may provide for judicial enforcement. 

7.  The remedies provided in this section are not exclusive and the city may seek whatever remedies are authorized in this code or available in law against any person or entity for violating the surface waters and wetlands or the natural and archaeological resources sections of this chapter. These remedies are also in addition to any remedies available to other local, state or federal regulatory authorities. 

D.  Floodplain management. As regards the floodplain management provisions of this article, and in addition to the provisions stated in article VIII: 

1.  Violation of the provisions of this section or failure to comply with its requirements, including violation of conditions and safe guards established in connection with grants of variance or special exceptions, is punishable as provided in section 30-1.9. In addition, the city shall seek all costs and expenses involved in prosecuting the case. Each day such violation continues shall be considered a separate offense. Nothing herein contained shall prevent the city manager or designee from taking such other lawful actions as is necessary to prevent or remedy any violation. 

